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Association Activities 


THE PRESIDENT of the Association represented the Association at 
the first of a series of joint hearings held by the Codes Committees 
and the Judicial Conference on the proposed revision of the New 
York Civil Practice Act and the Rules of Civil Procedure. The 
purpose of the hearings is to obtain the views of interested per- 
sons with regard to the proposed revision which is embodied in 
1960 Senate bills 26, 27, 28, 29 and go introduced by Senator 
Austin W. Erwin. The proposals are the result of several years 
of study by the Advisory Committee on Practice and Procedure 
under the Chairmanship of Jackson A. Dykman and a staff di- 
rected by Professor Jack B. Weinstein of Columbia University. 


e@o 
THE SPECIAL COMMITTEE on the Study of Commitment Proce- 
dures, Allen T. Klots, Chairman, held a meeting on September 
1g at the Central Islip State Hospital. 

0@o 


AT ITS MAY MEETING the Committee on Law Reform, William L. 
Lynch, Chairman, had as its guest Presiding Justice Bernard 
Botein. The Committee discussed with Mr. Justice Botein the 
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suggestions he made in his Cardozo lecture, ‘““The Future of the 
Judicial Process: Challenge and Response.” 


°@o 


AT ITS JUNE MEETING the Committee on International Law, John 
R. Stevenson, Chairman, adopted the following resolution: 


“WHEREAS the United States national group charged with 
the responsibility under the Statute of the International 
Court of Justice for making nominations of candidates for 
election to the International Court of Justice is currently 
considering the nomination, on behalf of the United 
States, of not more than four persons, of whom not more 
than two shall be United States nationals, 


“The Committee on International Law of The Association 
of the Bar of the City of New York recommends that such 
national group give due consideration to the nomination 
of Philip C. Jessup whose experience and professional 
accomplishments in the international law field would 
make him an outstandingly qualified nominee for election 
to the International Court of Justice.” 


e@o 


AT ITs LAST MEETING in April the Committee on Admiralty, W. 
Mahlon Dickerson, Chairman, had as its guest Judge John R. 
Bartels of the United States District Court for the Eastern Dis- 
trict of New York. At the meeting there was a general discussion 
of recent decisions by compensation boards and opinions rend- 
ered in seamen’s personal injury cases. 

The Committee also has extended the congratulations and 
felicitations of the Committee to the English Court of Admiralty 
on the occasion of the Sixth Centenary of that court. 


o@o 


THE COMMITTEE on Uniform State Laws, Lester E. Denonn, 
Chairman, will undertake a study of the Uniform Commercial 
Code, with particular references to the criticisms of the Code 
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made by the New York Law Revision Commission and the 
amendments made in the Code in the light of such criticisms. 


°0@o 


THE COMMITTEE on Trade Marks and Unfair Competition, 
Walter H. Free, Chairman, has under consideration proposed 
amendments to Article 24 of the New York General Business Law 
to permit the registration of service marks. The Committee also 
is studying legislation which would amend various provisions of 
the Lanham Act. 

o@o 


At its September meeting the Section on Wills, Trusts and 
Estates, Edward Ridley Finch, Jr., Chairman, had as its speaker 
P. Hodges Combier, Assistant Attorney General of the State of 
New York, who discussed “Charitable Trusts.” The Chairman 
of the Section reviewed recent decisions. 


e@o 


AMONG MATTERS being considered by the Committee on Foreign 
Law, James G. Johnson, Jr., Chairman, are amendments to the 
Foreign Agents’ Registration Act and legal problems connected 
with export guarantees. 

°e@o 


CAROLINE K. Simon, Secretary of State, has directed the Bar’s 
attention to increases in certain fees payable to the Department 
of State authorized by the last session of the legislature. The in- 
creased fees are effective as of July 1, 1960. The schedule of fees 
applicable to the Division of Corporations is as follows: 


FILING CORPORATE AND OTHER CERTIFICATES + 


Certificate of Incorporation (all corporations) . . . . . . $50 
Amendment or Restated Certificate . . . . .... . 30 
Consolidation and Merger . . . . . - .- +. 5s «© «. 30 
Dissolution Nee ane hor rn Goer er eee nc ee ee 10 
Certificate of Designation or Change of Address . . . . . . 5 
Certificate of Electionof Trustees . . . . ..... =. go 


+ Organization Tax on shares not included. 
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Certificate of Joint Stock Association . a ne ae 30 
Statement and Designation by Foreign Corporation - ~ 
Amendment or Surrender of Authority by Foreign Corporation. go 


SERVING PROCESS 


*Foreign Corporation . . ———— 
*Domestic Corporation (action under $200 and 

ectram DP MemicIpameeS 5 
*Domestic Corporation (others)... ‘ape he ee ee Ad 10 
*Joint Stock Association and Business Trust . . . . a 10 
Motor Vehicle and Aircraft. . . . .... . 5 


CERTIFICATES ISSUED, ETC. 


Certificate as to Consolidation or Merger ._. » ») 
Certificate as to documents on file, status of corporations, etc. 5 
Affixing the Great Seal of the State . 5 
Reservation of Name for Change of Name 5 
Certified Copy (Photocopy) 50¢ per page plus . 2 
(Furnished Copy) $1 per page plus os 2 
Uncertified Photocopy of Filed Document, per page. . . . . .50 


o@o 


THE XIITH CONFERENCE Of the Inter-American Bar Association 
will be held in Bogota, Colombia, January 27 to February 3, 
1961. Information as to the conference may be obtained from 
William Roy Vallance, Secretary General, 1129 Vermont Avenue, 
Washington 5, D.C. 

o@o 


‘THE PRACTISING LAW INSTITUTE has recently published a new 
edition of its monograph, “Building a Practice,” by the Insti- 
tute’s founder and director, Harold P. Seligson. The monograph 
has been completely revised and considerably expanded and is 
designed to help lawyers increase their professional income. ‘The 
book is priced at $2.00 and is included in the Institute’s mono- 
graph series on General Practice, which is priced at $20.00. A 
detailed catalog of Institute publications is available on request 
from the Institute, 20 Vesey Street, New York 7. 





* Mailing charges in excess of $2.00 to be added. 
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THE FIRST VOLUME of a new official compilation of the Codes, 
Rules and Regulations of the departments and agencies, State of 
New York, will be off the press in October. Announcement that 
this new compilation is in actual publication has been made by 
Attorney General Louis J. Lefkowitz on behalf of himself and 
Caroline K. Simon, Secretary of State, who has, by provision of 
the Executive Law, the responsibility for publication of the rules 
and regulations. 

The new compilation will be a loose leaf set of about 20 vol- 
umes. Each volume will cover several state departments, taking 
the departments in alphabetical order. Following the first vol- 
ume, others will appear periodically. It is expected that the set 
will be completed within a year. Monthly supplements will be 
issued so that all rules and regulations will be published within 
a month after they are promulgated. The monthly mailings will 
commence for all volumes as they are published, even while the 
set is being completed. 
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The Calendar of the Association 


for October and November 


10 


11 


13 
18 


19 


20 


24 


2 


(as of October 3, 1960) 


Dinner Meeting of Committee on Medical Jurispru- 
dence 
Dinner Meeting of Committee on Professional Ethics 


Dinner Meeting of Committee on the City Court of 
City of New York 

Meeting of Committee of the Judiciary 

Dinner Meeting of Committee on Administrative 
Law 

Dinner Meeting of Committee on Art 


Dinner Meeting of Executive Committee 


President's Reception for Committee Chairmen 
Meeting of Committee on Legal Aid 


Dinner Meeting of Committee on Insurance Law 
Dinner Meeting of Committee on Housing and 
Urban Development 


Dinner Meeting of Committee on Real Property Law 
Meeting of Committee on Trade Regulation 


Stated Meeting of the Association, 8:00 P.M., Buffet 
Supper, 6:15 P.M. 
Meeting of Committee on Arbitration 


Meeting of Committee on Admissions 

Dinner Meeting of Committee on Copyright 

Dinner Meeting of Committee on Courts of Superior 
Jurisdiction 


Dinner Meeting of Committee on International Law 
Meeting of Library Committee 


Dinner Meeting of Executive Committee 
Meeting of Section on Wills, Trusts and Estates 
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November 
November 


November 


November 


November 


November 


November 


November 


November 


November 


November 


10 


14 


15 
16 


17 


21 


22 


28 


29 
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Dinner Meeting of Committee on Legal Aid 


Dinner Meeting of Committee on Professional Ethics 


Dinner Meeting of Committee on Housing and 
Urban Development 


Meeting of Committee on Arbitration 


Meeting of Committee on Admissions 

Dinner Meeting of Committee on Federal Legislation 

Dinner Meeting of Committee on Courts of Superior 
Jurisdiction 

Dinner Meeting of Committee on Foreign Law 


New York City Regional Rounds of Moot Court Com- 
petition. Sponsorship Young Lawyers Committee 


New York City Regional Rounds of Moot Court Com- 
petition. Sponsorship Young Lawyers Committee 


Dinner Meeting of Committee on Medical Jurispru- 
dence 


Meeting of Committee on the Domestic Relations 
Court 
Dinner Meeting of Committee on Aeronautics 


Meeting of Library Committee 


Meeting of Section on Trade Regulation 











The President’s Letter 


To the Members of the Association: 


During the first twelve days of September the Bench and Bar 
of New York City had the honor and pleasure of entertaining 
over 1,250 British judges, barristers, solicitors, and their families. 
Many of our guests were provided with hospitality in the homes 
of nearly 600 New York lawyers—an unprecedented example of 
British-American friendship. Arrangements for these visits to 
American homes were made by a devoted group of volunteers 
and a special staff. The formal entertainment program was or- 
ganized by the Greater New York Committee for the Entertain- 
ment of English Lawyers, headed by our past president, Dudley 
B. Bonsal, and composed of representatives of the Association, 
the five County Associations and the New York State Bar 
Association. 

Among the events provided for the entertainment of our Eng- 
lish visitors were a tour of Brooklyn as guests of the Brooklyn 
Bar Association, luncheon parties given by insurance companies 
and banks, a tea at the United Nations given by the New York 
Women’s Bar Association, a colorful reception and dance at the 
House of the Association (attended by some 1,400 guests and 
their hosts), a breakfast and fashion show, a garden party at 
Gracie Mansion tendered by the Mayor and Mrs. Wagner, a 
luncheon held at the New York County Lawyers’ Association, 
special tours of the United Nations and an open house at the 
Carnegie Endowment for International Peace. A wide variety of 
smaller parties were given by law firms and individual lawyers. 

Presiding Justice Bernard Botein and the members of his 
Court held a special session of the Appellate Division, First 
Department, at which Viscount Kilmuir, the Lord Chancellor, 
Lord Evershed, the Master of the Rolls, and Chief Judge Charles 
S. Desmond sat with the Court. At a special convocation, Colum- 
bia University conferred honorary degrees on the Lord Chan- 
cellor, the Master of the Rolls, President Whitney North Sey- 
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mour of the American Bar Association and Professor Elliott E. 
Cheatham. The American Arbitration Association and some 25 
law firms held open house for several days and a hospitality room 
was provided at the House of the Association throughout the 
twelve day visit. 

I would like to thank personally all the lawyers and wives who 
cooperated with the Greater New York Committee in providing 
entertainment for our guests. However, the number of these gen- 
erous people is too great for me to do this. They must know that 
their efforts were deeply appreciated by the Committee and that 
their English guests have expressed warm thanks for the hospital- 
ity accorded them. 

Hearty thanks and praise for a superb performance are also 
due to each member of our staff and to the charming wives of 
our members, who as volunteer workers and hostesses at the 
House of the Association, gave so generously of their time. The 
visit was a memorable occasion for all of us and we sincerely hope 
that our guests enjoyed themselves as much as we did. 


Orison S. MARDEN 
September 15, 1960 











Report of the President 


1959-1960 


I am glad to report that my final year as President of the 
Association was another useful year in our history. This is best 
brought out in the full reports of our committees which will be 
published as a supplement to the October REcorD and which, 
I trust, will be read by our membership. 

Certainly one of the outstanding events of the past year was 
the brilliant Cardozo lecture delivered by Presiding Justice Botein 
in February. Justice Botein’s lecture, entitled ““The Future of 
the Judicial Process: Challenge and Response,” calls upon the 
legal profession to plan ahead so that the processes of the admin- 
istration of justice will meet the dramatic challenges posed by 
the rapidly development scientific age. 

I cannot help but wonder whether Judge Botein would not 
agree that to meet this challenge will require greater learning, 
wisdom and understanding on the part of our judiciary than has 
been needed in the past. I emphasize this because the past year 
of our Association might well be termed “judicial selection year.” 

Last August we made an arrangement with the leaders of the 
major parties that they would submit to our committees the 
names of prospective judicial candidates at least two weeks in 
advance of final designation or nomination. The purpose of this 
arrangement was to implement the program initiated by my 
predecessor, Mr. Louis M. Loeb, designed to assist the political 
parties in designating the best qualified men for judicial office 
and not leaving the Association in a position where the only 
choice was between candidates already nominated or designated. 
While I have no doubt at all in the sincerity of the leaders in 
their desire to carry out this arrangement, it becomes increas- 
ingly clear that intra-party political considerations will often 
make it difficult for them to do so. 

At the October meeting the recommendations of our commit- 
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tees on candidates for judicial election were overruled by the 
membership in two instances. This poses a problem of policy, 
because at these meetings our committees are not in a position 
to disclose information received in confidence or the source of 
such information. And so, in the debate at the October meeting, 
the committees were at a disadvantage in endeavoring to meet 
the arguments of the friends of the candidates involved. 

At the Special Meeting in March the Chairman of the Crimi- 
nal Courts Committee, Mr. Arthur H. Christy, outlined in con- 
siderable detail the procedure under which that Committee had 
reached its decision, which decision was overwhelmingly sus- 
tained by the membership. 

Recently the Mayor saw fit not to follow the views of our Asso- 
ciation and those of the New York County Lawyers’ Association 
in making an appointment to the Magistrate’s Court. This is, 
of course, the Mayor’s prerogative as he bears the sole responsi- 
bility for making appointments. 

Our Judiciary Committee is continuing to explore ways and 
means of making our procedures even fairer and better than they 
are today so that there will be no reason for a repetition of the 
events of the past year. However, I should like to suggest here 
that if the goals set by Presiding Justice Botein are to be met 
it is not only a matter of seeking to make the present system work 
better; we should also determine whether that system is the best 
one that can be devised to raise the standards of the judiciary. 

Our Association has been in the lead in many things but this 
cannot be said of our work on the vital matter of judicial selec- 
tion. Here other Associations in other states have taken the lead 
while we have been satisfied to continue a system inherited from 
a different kind of a community in a different age. 

It is the judges who make the rule of law and it is the rule of 
law upon which we depend to safeguard the future of our com- 
munity. Judges must be independent. They must not be be- 
holden to the Executive or to the Legislature or to any political 
or other group. 

When judicial selection was discussed in India a little over a 
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year ago by a world congress of lawyers called together by the 
International Commission of Jurists, the congress was of the view 
that this independence would best be obtained if judges were 
appointed for life, subject only to good behavior. I am not saying 
that an appointive system is necessarily the best, though I do 
believe that by and large the federal system of appointed judges 
has been more effective than the elective system followed in this 
and other states. Moreover, the elective system has run into con- 
siderable criticism recently. Some of you will have read an edi- 
torial in the February, 1960 edition of the Journal of the Ameri- 
can Judicature Society which states that in Chicago elected judges 
must pay political parties for their jobs and if, as is often the case, 
they cannot afford to make the required payment they borrow it 
from the very lawyers who will appear before them after they 
are elected. Also in the recent book, Governing New York City, 
written by Professor Wallace F. Sayre and Professor Herbert 
Kaufman and published by the Russell Sage Foundation, it is 
suggested that a similar practice may obtain in our city. Surely 
such a practice would militate against the independence of the 
judiciary and this is particularly true where there is a promotion 
system such as we have where an elected judge in one court seeks 
promotion by being elected to a higher court. 

And so I believe that the time has come—indeed, is long over- 
due—when our Association should take the lead in again review- 
ing the process by which our state and city judges are selected 
and considering whether any of the other plans used elsewhere 
in our country or, indeed, whether a new system to be devised 
might not be better suited to giving us a judiciary which would 
make our rule of law second to none in the world. I cannot close 
this part of my report without referring to the good work of the 
Committees charged with reviewing judicial selections. I refer 
to the CoMMITTEE ON THE JUDICIARY, the COMMITTEE ON CRIM- 
INAL Courts, LAW AND PROCEDURE, the COMMITTEE ON THE CITY 
CourT OF THE City oF NEw York, the COMMITTEE ON THE 
MUNICIPAL CourT OF THE City oF NEw York and the CommIrt- 
TEE ON THE Domestic RELATIONS Court. It was a year attended 
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with unusual problems, and they lived up to the best traditions 
of the Association. 

In his last report the Treasurer noted that our membership 
has gone over the 7,000 mark for the first time in our history. 
This is gratifying because, as you know, we concentrate on main- 
taining the high standards of our membership and not on num- 
bers alone. This increase in our membership is not an unmixed 
blessing from the point of view of the President. With 7,000 
members and only some 1,000 committee posts, it can be readily 
understood why the President is not able to meet every request 
for committee assignments. Although we do the best we can, 
there are bound to be disappointments. We try to make the rota- 
tion system work in such a way that as many committee requests 
as possible can eventually be complied with. 

Our CoMMITTEE ON ADMISSIONS continues to do a splendid 
job, which becomes necessarily more onerous as our membership 
increases. During the past year, in addition to its regular labors, 
the Committee adopted substantial revisions to its regulations 
designed to simplify our admissions procedures, and particularly 
the procedure for transfer from Auxiliary to Active membership. 
Our CoMMITTEE ON INCREASE OF MEMBERSHIP also deserves great 
credit for the substantial increase of members which we have en- 
joyed during the past year. 

Thanks to the cooperation and hard work of the Younc Law- 
YERS COMMITTEE, we inaugurated two new programs during the 
year. In cooperation with the Columbia Broadcasting System, 
we are sponsoring the television program, ‘“‘New York Forum,” 
which appears every Sunday afternoon on Channel 2. ‘These pro- 
grams, which feature a prominent guest who is examined on 
issues of public importance by a panel of three of our younger 
members, have been well received by the public. They also pro- 
vide a unique opportunity for the younger members of the Asso- 
ciation to take part in a public forum. I have been asked why 
only our younger members serve on these panels, and I should 
report to you, as I reported to the Annual Meeting, that when 
we negotiated our contract with C.B.S. this was made a condition. 
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It was the view of some of the C.B.S. executives that when a 
lawyer becomes as old as your President he usually has forgotten 
how to ask questions—he can only make statements. While I am 
sure most of us would disagree with this, we felt the endeavor so 
worthwhile that we were happy to conclude the arrangement. 

Again, through the YouNnc LAwyeEerRs CoMMITTEE, we have 
inaugurated charter flights to Europe for our members and their 
families. ‘Two successful flights were sponsored last year and 
three were sponsored this year. The rates are low so that many 
of our members have enjoyed a vacation in Europe with their 
families who could not otherwise have done so. 

As usual, the Young Lawyers Committee sponsored the Na- 
tional Moot Court Competition, which was participated in by 
98 law schools. The final rounds were held in December, and 
the competition was won by Willamette University College of 
Law of Salem, Oregon. This competition does much to stimulate 
friendship and a sense of common purpose among law students 
throughout the country and cannot help but benefit the organ- 
ized Bar of the future. 

Our distinguished SpEcIAL COMMITTEE ON THE FEDERAL Con- 
FLICT-OF-INTEREST Laws, under the Chairmanship of Roswell B. 
Perkins, completed its report during the current year. The report 
embodies important recommendations in the area of conflicts-of- 
interest in the Executive Branch of our Federal Government and 
includes a model statute on the subject. This report was made 
available to the Congress, which is considering this important 
subject, and, in addition, received wide publicity and acclaim 
throughout the country. It was gratifying to read the editorial 
comment on this Committee’s report, most of which was favor- 
able. Because of the election, no legislation on the subject is 
expected this year, but we are confident that the favorable recep- 
tion which the report has received in Congress and throughout 
the country will pave the way to many of its recommendations 
being eventually enacted into law. The report has been pub- 
lished by the Harvard University Press and I am sure that you 
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will agree with me that it reflects great credit on the Special Com- 
mittee and on our Association. 

The CoMMITTEE ON ADMINISTRATIVE Law has also been active 
in the federal field. The Committee reviewed and implemented 
its earlier report concerning the revision of the Administrative 
Procedure Act and the proposed establishment of an Office of 
Federal Administrative Practice with an independent corps of 
hearing examiners. The Committee also concerned itself with 
legislation before Congress to establish standards of conduct for 
agency hearings, and has suggested certain changes to the Sub- 
committee on Administrative Practice and Procedure of the Sen- 
ate Committee on the Judiciary. Acting on the request of the 
Subcommittee on Legislative Oversight of the House Committee 
on Interstate and Foreign Commerce, a Subcommittee has been 
considering the much publicized report on the Civil Aeronautics 
Board which former Commissioner Louis J. Hector made to the 
President at the time of his resignation. The Committee met 
with Commissioner Hector to discuss his views and suggestions. 

On the state level, one of the principal projects which the 
Committee has undertaken and on which work will continue 
during the coming year concerns the proposals made by William 
Ronan, Secretary to the Governor, for a revision of the adminis- 
trative structure of the State’s Executive Department. The Com- 
mittee is continuing its study of the proposed revisions of Article 
78 of the Civil Practice Act as they relate to judicial review of 
administrative determinations. In cooperation with other bar 
associations, the Administrative Law Committee was instrumen- 
tal in the adoption and approval of legislation previously vetoed 
requiring state agencies to send notices of hearings to attorneys 
of record and in the achievement of adequate appropriations to 
permit and require the publication by the Department of State 
of the rules and regulations of state administrative agencies. 

Again, in the federal field, our COMMITTEE ON TRADE Marks 
AND UNFAIR CoMPETITION completed a four-year study in the 
field of unfair competition. As a result of its study, the Commit- 
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tee prepared a statute which has been introduced into Congress 
by a distinguished member of our Association, John V. Lindsay. 
This proposed legislation would enable private persons to seek 
direct relief in the courts in such matters instead of having to 
depend upon governmental action. It is designed to create a new 
remedy to deal with unfair competition and other injurious 
commercial practices on a uniform, nation-wide basis. 

The CoMMITTEE ON PATENTS was represented at hearings 
before the Patent Subcommittee of the Committee on Science 
and Astronautics of the House of Representatives on the patent 
provisions of the National Aeronautics and Space Act of 1958. 
Mr. William H. Davis, a Vice President of the Association, repre- 
sented the Committee at the hearing and set forth the Commit- 
tee’s view that the interest of the United States would best be 
served if the contractor would retain title to all inventions made 
under the National Aeronautics and Space Act of 1958 and if the 
administrator retained for the government only a non-exclusive 
royalty-free license. 

As a result of the continuing efforts of the CoMMITTEE oN 
CopyRriGHT, a Copyright Publications Center for the eastern part 
of the United States has been established at the New York Univer- 
sity Law School, which should prove most useful to scholars and 
others interested in copyright matters in this part of the country. 
The Committee continued its review of important litigation in 
the copyright area and, in cooperation with the Committee on 
Taxation, has been active in tax matters affecting copyright 
royalty income. The Committee continued to concern itself with 
pending legislation in the field of copyright and literary property 
and was particularly active in the consideration of proposed leg- 
islation to protect designs, including the so-called “Design Pro- 
tection Act.” The matter of a general revision of the Copyright 
Law also commanded the attention of the Committee. 

The principal federal tax activity which concerned our Com- 
MITTEE ON TAXATION related to the Trust and Partnership In- 
come Tax Revision bill of 1960. This bill, which was passed by 
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the House of Representatives, makes many technical revisions 
in the federal income tax provision relating to estates and trusts 
and their beneficiaries and to partnerships and their members. 
In April the Chairman of our Committee appeared before the 
Senate Committee on Finance to present the views of his Com- 
mittee. These views were set forth in the printed hearings on the 
bill. The Committee’s chief New York tax activity was its report 
on the bill which adopted the provisions of the federal Internal 
Revenue Code for the purpose of determining taxable income 
under the New York personal income tax. The Committee’s 
favorable report on this legislation was published in the bulletins 
of the Committee on State Legislation. Many of the Committee’s 
suggestions were incorporated in the conformity legislation as 
finally enacted. 

The CoMMITTEE ON FEDERAL LEGISLATION has had an excep- 
tionally busy year. In May the Chairman testified before and 
submitted a prepared statement to the Subcommittee on Con- 
stitutional Amendments of the Senate Judiciary Committee urg- 
ing approval of legislation introduced by Senator Javits which 
would amend the judiciary clause so as to eliminate the possibil- 
ity of Congress’ depriving the Supreme Court of appellate juris- 
diction as to law or fact in cases arising under the Constitution. 
The proposal has been actively sponsored by the Association for 
some years. 

Our members will recall the resolutions relating to the Su- 
preme Court which were adopted by the House of Delegates of 
the American Bar Association based on the report of that Asso- 
ciation’s Special Committee on Communist Tactics, Strategy 
and Objectives. The Committee obtained the preparation of an 
able and scholarly study of these resolutions and of the accom- 
panying report on the basis of which it took issue with these 
resolutions which had indicated that the Supreme Court had 
been found wanting in diligence in protecting the security of the 
nation. Our Committee concluded, “There is no foundation for 
any intimation that the Supreme Court has acted in disregard 
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of the security needs of the nation.”” The study and our Commit- 
tee’s report have been accorded wide publicity and favorable 
comment. 

The Committee also prepared and issued a report on the much 
debated topic of presidential disability. The Committee con- 
cluded that a constitutional amendment such as that proposed 
in S. J. Res. 40 providing for the determination of the com- 
mencement and termination of any presidential disability as the 
Congress shall by law provide affords the best means for dealing 
with the question. The remaining provisions of S. J. Res. 40 
the Committee suggested should be included in implementing 
legislation after the adoption of the proposed constitutional 
amendment. 

The Committee also endorsed the objectives of legislation that 
would amend the Constitution to give residents of the District 
of Columbia the right to vote in Presidential elections and to 
elect delegates to the House. The Committee, however, recom- 
mended full representation in both the House and the Senate. 

Joining with the Committee on the Bill of Rights, the Com- 
mittee on Federal Legislation endorsed the objectives of legisla- 
tion providing for the appointment of registrars to protect the 
right to vote and the bill of the Attorney General which would 
extend similar protection through referees in state as well as 
federal elections. The Committee also approved legislation pro- 
posed by Senator Javits which provides for representation of 
indigent defendants in criminal cases. 

A SPECIAL COMMITTEE ON BANKING was inaugurated during 
the year. Although New York City is commonly reputed to be the 
banking center of the world, this Association heretofore has had 
no Committee to deal with the legal problems in this important 
area. The Special Committee has already established and is main- 
taining close liaison with the Committee on Laws and Practices 
of the Banking Laws Section of the New York State Bar Asso- 
ciation and with the Banking Committee of the American Bar 
Association. During the legislative session the Special Committee 
worked closely with our Committee on State Legislation which 
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referred to the new Committee bills affecting banking or finan- 
cial institutions. In addition to attention devoted to legislation 
the Committee has under way a number of long term projects. 

The CoMMITTEE ON CorPoraTE Law was given jurisdiction 
during the year over matters relating to the regulation of securi- 
ties and securities exchanges. The Committee has considered new 
rules proposed by the Securities and Exchange Commission and 
has forwarded comments thereon to the Commission. ‘The Com- 
mittee continued to devote the major portion of its time to the 
revision of the New York corporation laws. After four years of 
study the Joint Legislative Committee to Study Revision of Cor- 
poration Laws has recommended a new unified business corpora- 
tion law which was introduced in the 1960 legislature for study 
purposes only. Our Committee has worked in very close coopera- 
tion with the Joint Legislative Committee and its staff. Each 
report and draft issued by the research staff of the Joint Commit- 
tee received study by our Committee. Our Committee has also 
continued its close cooperation with the Committee on Corpora- 
tion Law of the New York State Bar Association. Thirteen sub- 
committees of our Committee are now studying in detail the 
legislative text of the proposed business corporation law and 
their comments will be reviewed by the full Committee in prep- 
aration for public hearings to be held by the Joint Legislative 
Committee in the early fall. 

Our SpeciAL CoMMITTEE ON FAmMILy Law during the past year 
collated and analyzed the results of a questionnaire as to the 
proper function of social workers attached to a family court 
which had been circulated among various experts in the social 
work field. In addition, in view of the fact the Family Part has 
now been in operation for almost five years, the Committee de- 
cided that a comprehensive reexamination of the operations of 
the Part was now warranted in order to measure its performance 
against the objectives which led to its establishment. As a pre- 
liminary phase of the study, the Committee has been analyzing 
adjudicated cases which have been channeled through the Part 
since its inception. Unfortunately the scope of this important 
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examination has been somewhat restricted by the inability of 
the Committee to obtain access to the sealed court files or to vari- 
ous records of the social case worker attached to the Family 
Part. The Committee nevertheless feels that it will be able to 
list valuable information from the sources now being made avail- 
able to it. As an interesting incidental aspect of this study, statis- 
tical data is being compiled which will be used in an effort to 
ascertain and evaluate the facts which influence the amount of 
allowances of temporary and permanent alimony and counsel 
fees in matrimonial actions and to ascertain whether, as is often 
suggested, the courts follow certain “‘rules of thumb” in making 
such determinations. The Committee also considered approxi- 
mately 40 bills which related to its field of activity. Reports on 
five of these bills were prepared for submission to the legislature 
through the Committee on State Legislation. Special reports to 
the Governor on an additional six bills were prepared during the 
ten and thirty day periods. The Chairman of the Committee 
appeared as a witness at a hearing held by the New York Joint 
Legislative Committee on Matrimonial Laws (Gordon Commit- 
tee) for the purpose of reporting the views of the Committee on 
legislation proposed by the Joint Committee in the fields of adop- 
tion and marital conciliations. The Committee is also consider- 
ing whether the Joint Legislative Committee on Matrimonial 
Law, which was created with the approval and assistance of this 
Association, is effectively performing the functions for which it 
was created or whether this Association should propose the crea- 
tion of a new body, perhaps a special commission appointed by 
the Governor, to make a basic reevaluation of the laws governing 
divorce in this state. 

Of eight bills approved by the Committee, five were enacted 
into law. Perhaps the most significant of these was an interstate 
compact on the placement of children, which represents a pio- 
neering effort by the State of New York in this field. Of the three 
bills disapproved by the Committee, only one was passed by the 
Legislature and signed by the Governor. The reports prepared 
by this Committee disapproving certain features of a proposed 
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revision of Article 7 of the Domestic Relations Law, which gov- 
erns adoptions, were cited by the Governor in his veto of that 
measure. 

At the start of the year Miss Florence Kelley was functioning 
in her usual efficient way as Chairman of our COMMITTEE ON 
THE Domestic RELATIONS Court. Midway Miss Kelley was 
appointed the Presiding Justice of Domestic Relations Court, 
an appointment which received the enthusiastic support of all 
who are interested in the welfare and the improvement of this 
most important court. The Committee, under her able successor, 
has continued to examine the role of the lawyer in that court, 
the court’s personnel needs, and the new problems that will con- 
front the court when court reorganization is finally achieved. 

The ComMMITTEE ON LEGAL Aw has continued to struggle with 
the problem of securing counsel for indigent defendants in Fed- 
eral Court where the Legal Aid Society for some reason, such as 
cenflict-of-interest, cannot act for more than one defendant. No 
satisfactory solution to this problem has yet been achieved. Pur- 
suant to the recommendation made by the Committee last year, a 
Subcommittee has explored ways and means whereby the Legal 
Aid Society or a public defender system might receive financial 
aid from federal, state or local funds. As a result of this study, 
the Committee has concluded that the best solution would be to 
attempt to secure public funds for the Legal Aid Society in 
preference to the initiation of a public defender system or the 
increased use of assigned counsel. The Chairman of the Commit- 
tee and some members of the Committee have also served on a 
Special Committee of the Association having a closely related 
purpose. The purpose of the Special Committee is to visit the 
Magistrates’ Courts in New York City for the purpose of observ- 
ing the legal representaion of indigent defendants in those courts. 

In the international field our COMMITTEE ON INTERNATIONAL 
Law focused its attention on one of the great issues of the day: 
the question of the repeal of the so-called Connally Amendment. 
Under the Connally Amendment the United States reserves the 
right to determine whether any proceedings pending before the 
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International Court of Justice in which the United States is 
involved are properly before that Court, or whether they are 
matters of domestic jurisdiction. It has been urged that the Con- 
nally Amendment should be repealed on the ground that there 
cannot be an international rule of law unless the International 
Court of Justice has full jurisdiction to determine what cases are 
properly before it under the charter of the United Nations. The 
Committee considered the matter with great care and prepared 
a report favoring the repeal of the Connally Amendment. It also 
presented a resolution favoring repeal which was approved by the 
Association at the December Stated Meeting, thereby reaffirm- 
ing the position which the Association first took in 1948. The 
Chairman of the Committee, Mr. John R. Stevenson, testified in 
support of the Association’s resolution favoring repeal at the 
hearings which were held before the Senate Foreign Relations 
Committee. Also at the December Stated Meeting the Association 
approved a resolution presented by the Committee favoring con- 
sultation (1) by the national group charged with making nomina- 
tions, on behalf of the United States, of judges of the Interna- 
tional Court of Justice and (2) by the United States government 
in making appointments or nominations to other positions re- 
quiring competence in international law, such consultation to 
be with members of the United States Supreme Court, national 
associations having competence in the field, and leading profes- 
sors of international law. The lead taken by our Association has 
since been followed by a number of other associations. 

Also in the infernational field the CoMMITTEE ON ForREIGN 
Law has been no less active. It devoted its principal attention to 
consideration of legal problems attendant upon the European 
Common Market and pertaining to the emergence of the new 
nations of Africa. It also dealt with the securities laws in foreign 
countries and legal questions arising out of trade with the Soviet 
Union and other Communist countries. The Committee em- 
barked on a successful educational program with respect to the 
European Common Market sponsoring, with others, a three-day 
meeting in Washington in February and a symposium in the 
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same month at the House of the Association, in which members 
of the Commission and staff of the European Common Market 
participated. It sponsored a discussion in December of the securi- 
ties regulations of the United Kingdom and other countries of 
Western Europe in which the Securities and Exchange Commis- 
sion was represented by Mr. Emanuel Cohen, Special Adviser, 
and Mr. Harry Heller, Deputy Chief of the SEC’s Division of 
Corporate Finance. Another public symposium was sponsored 
in April on “Soviet Law and East-West Trade.” ‘The Committee 
is following up a request of the Executive Committee in investi- 
gating the possibilities of a program for the exchange of lawyers 
between the United States and Soviet Union which would come 
under the Cultural Exchange Agreement which the United 
States has with that country. 

Chief Judge Ryan of the United States District Court for the 
Southern District of New York brought to the attention of the 
Association the overwhelming burden under which the judges 
of his court are laboring by reason of lack of judicial manpower. 
Our CoMMITTEE ON CourTs OF SUPERIOR JURISDICTION prepared 
a report on this subject and its Chairman, Mr. Walter R. Mans- 
field, appeared before the House Judiciary Committee to make 
a plea for an additional six judges for the Southern District. My 
successor is continuing to follow this matter closely and in coop- 
eration with other bar associations we are exerting every appro- 
priate effort to the end that this serious condition in the Southern 
District will be relieved as soon as possible. 

The Committee on Courts of Superior Jurisdiction has also 
been engaged in a continuing study of pre-trial procedures in the 
Federal District Courts and the State Supreme Court in the New 
York City area with a view to determining what improvements 
may be made in the handling and disposition of cases before trial. 
The importance of this study is emphasized by the fact that in 
the Southern District only about 8% of all actions instituted 
actually reach trial. Among the numerous suggestions for im- 
provement that the Committee is considering are: more exten- 
sive use of medical panels; mandatory pre-trials where notice to 
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admit has been served and the parties are unable to agree on 
facts proposed for stipulation; use of pre-trial conferences (in 
lieu of formal motions) to resolve such issues as priority and 
scope of examinations before trial and interrogatories; more 
widespread assessment of attorneys’ fees against a party failing 
to stipulate facts which are later proved; and more trials of sep- 
arate issues as a means of avoiding protracted trials of all issues. 
The Committee has almost completed its study of the trial assign- 
ment and jury problem in the Supreme Court of Kings County. 

Our SPECIAL COMMITTEE TO COOPERATE WITH THE INTERNA- 
TIONAL COMMISSION OF JURISTS was well represented at the Con- 
gress in New Delhi held in January, 1959, to which I have 
previously referred. The Commitee under its Chairman, Mr. 
Bethuel M. Webster, a past President of the Association, has been 
engaged in implementing the Declaration of Delhi and the other 
resolutions which were adopted at this Congress. The Commit- 
tee is assisting the International Commission of Jurists in the 
comprehensive survey which is being undertaken to ascertain 
to what extent existing institutions, principles and legal proce- 
dures in the various countries of the world meet the standards 
of the Delhi resolutions. In addition, the Committee has spon- 
sored a series of meetings between members of our Association 
and leading judges and lawyers from other lands, with a view 
to informing them as to the International Commission of Jurists, 
as well as furnishing them information as to American legal in- 
stitutions. To commemorate the Congress in Delhi, Mr. Webster 
arranged to have presented to the library of the Supreme Court 
of India by the American Ambassador on behalf of the American 
delegation a gift of leading American texts on constitutional law, 
civil rights and legal institutions in our country. I am also glad 
to report that Mr. Benjamin R. Shute, a former Chairman of this 
Committee, has been elected a member of the International 
Commision of Jurists. 

The work of a number of our “old line” committees requires 
special mention. I again urge the reading of the annual reports 
of all committees because space limitations prevent me here 
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from recounting the full extent of their fine accomplishments. 
Under the Chairmanship of Mr. Sheldon Oliensis our Commirt- 
TEE ON STATE LEGISLATION continued its outstanding job during 
the year. There is no doubt at all that the Legislature, as well as 
the Governor during the 30-day period, has been greatly assisted 
by the reports of this Committee and the Governor on a number 
of occasions has so stated. Both the Committee and I are greatly 
appreciative of the full cooperation given to us by the very able 
counsel to the Governor, Mr. Robert MacCrate. 

The CoMMITTEE ON GRIEVANCES continues to operate with its 
usual efficiency despite the continuing increase in its burdens. 
During the past year it considered 1,702 new complaints, repre- 
senting an increase of 157 over the preceding year. ‘The Commit- 
tee lost the services of Mr. Frank H. Gordon who resigned to 
enter private practice after more than ten years of devoted work 
as Attorney in Chief to the Committee. This was a severe loss 
because, as Judge Peck states in his report, Mr. Gordon gave 
dynamic leadership to the staff of the Committee. We have been 
fortunate in securing the services of Mr. Eric Nightingale as suc- 
cessor to Mr. Gordon, who has already taken hold of his respon- 
sibilities with energy, imagination and devotion. 

The CoMMITTEE ON THE SURROGATES’ Courts continued its 
support of legislative reform in its field. It collaborated with the 
Law Revision Commission in the drafting of six bills aimed to 
round out the revision of the rules relating to perpetuities and 
accumulations. In collaboration with the Surrogates’ Association 
and our own Special Banking Committee, a bill was drafted 
relating to payments to foreign fiduciaries. The Committee par- 
ticipated in the drafting of a bill granting a $2,000 New York 
estate tax exemption for real and tangible property, situated in 
this state, of a non-resident decedent. All of these bills became 
law. The year also saw the completion of the Committee’s pro- 
gram successfully initiated three years ago and continued last 
year and this year as a result of which reforms in the laws relating 
to perpetuities and accumulations, which had been unsuccess- 
fully sought for over a century, have at last been accomplished. 
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In addition, the Committee considered the formulation of bills 
relating to so-called “‘pour-overs” from wills to inter vivos trusts, 
the so-called “prudent man rule” in relation to fiduciary invest- 
ments, statutory regulation of the appointment of corporate divi- 
dends and other distributions between trust, principal and 
income and other subjects which will form the basis of the Com- 
mittee’s work in the future. The Committee continued the 
pleasant annual tradition of entertaining the surrogates of the 
metropolitan area at an informal dinner held at the House of 
the Association. 

I reported last year that the COMMITTEE ON REAL PROPERTY 
Law had started work on the proposed new zoning resolution of 
the City of New York. During the year it conducted a number 
of studies by different members of the Committee which were 
collated into a full report with recommendations for changes in 
the new zoning resolution. At the urgent request of the City 
Planning Commission, the Committee submitted its report to 
the Commission as an advisory opinion not necessarily represent- 
ing the views of the Association but rather the considered opinion 
of technical experts. This report was studied by the Commis- 
sion’s staff and the Commission adopted many of our Commit- 
tee’s suggestions. Upon the publication of the official proposed 
resolution of the City Planning Commission in December, our 
Committee restudied the resolution with particular reference to 
changes made in the consultant’s proposal which had been the 
subject of the previous study. The Committee prepared a formal 
report which, with the approval of the Executive Committee, 
was given wide press notice and the Chairman of our Committee 
appeared at the public hearings to voice the Association’s ap- 
proval of the proposed resolution. If the resolution is approved 
by the Board of Estimate, our Committee will have contributed 
in no small measure to the enactment of a law which is of great 
significance to the future of our city. Another major study of the 
Committee with long-term significance was undertaken to assist 
the state division of housing in the preparation of legislation to 
further the Governor’s middle income housing program. The 
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1959 legislation had a number of defects seriously affecting the 
practical operation of the program. New legislation was formu- 
lated and sponsored by the state housing division and became 
law on April 18, 1960. Our Committee also gave substantial 
technical assistance in the setting up of a state housing finance 
agency to provide an addition half billion dollars of mortgage 
funds for the construction of new middle-income housing. This 
legislation was hailed by the Governor in his approval message 
as “‘the first of its kind in the nation, designed to meet one of the 
most significant problems of urban society—the need for housing 
for middle income families.” ‘The Committee drafted and spon- 
sored seven bills in the Legislature. Of these, one died in the 
Legislature; three passed both Houses but were vetoed by the 
Governor; and three were enacted into law. Detailed information 
on these bills will be found in the Committee’s annual report. 
Continuing its successful educational program, the Committee 
held a well-attended symposium on the subject of ““The How 
and Why of Title I.” Itwo members of the Committee and the 
former Chairman of the Committee participated as panelists, as 
well as the Regional Administrator of the Housing and Home 
Finance Agency of the United States and the Deputy Mayor of 
the City of New York. 

The SpecIAL COMMITTEE ON RENT ConTROL Laws has also 
made important contributions to the more effective administra- 
tion of laws which have far-reaching effect on the future of the 
city. The Committee has enjoyed the fullest cooperation of the 
Rent Administrator and the members of his staff. The Commit- 
tee has considered such matters as the simplification of methods 
of supplying data required to establish “‘sales price”’ as the “‘valu- 
ation” for computing rent increases and the adoption by the 
Administrator of a definition of a ‘cooperative corporation” or 
“association” and amendments to existing regulations relating 
thereto. The Committee has continued to confer with the New 
York State Society of Certified Public Accountants looking 
toward joint recommendations for the improvement in an ex- 
pediting of the auditing and accounting procedures of the Rent 
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Commission. ‘The Committee has embarked on a comprehensive 
study of practices and procedures in the Rent Commission with 
those of other administrative agencies. 

The CoMMITTEE ON TRADE REGULATION continued to work 
actively in this field. It submitted a report to the Committee on 
Judiciary of the House of Representatives in connection with 
the “Anti-Trust Civil Process Act” which had previously passed 
the Senate, and arranged to have a member of the Committee 
available to testify before the House Committee. The Commit- 
tee found that the new bill substantially met the objections which 
the Committee had previously asserted, and recommended to the 
Congress that the new bill be approved. The Committee has also 
worked closely with the Committee on State Legislation in con- 
nection with bills pending before the State Legislature. 

‘The SpecIAL COMMITTEE ON THE ADMINISTRATION OF JUSTICE 
continued to devote itself to court reorganization, paying close 
attention to the developments during the year. It will have much 
more to do as court reorganization becomes a reality, which we 
confidently expect will be in 1961. The CommitrEE on ATOMIC 
ENERGY, which became a standing committee for the first time, 
and the SPECIAL COMMITTEE ON SCIENCE AND Law, were active 
during the year in considering the legal consequences of develop- 
ments in these fields. The COMMITTEE ON MUNICIPAL AFFAIRS 
considered numerous problems affecting the welfare of our City, 
and the CoMMITTEE ON UNIFoRM STATE Laws gave its attention 
to the desirability of enacting the Uniform Commercial Code in 
the State of New York. The ComMiTtEE on LEGAL EpucaTION 
remained available to consider problems in that area. 

The SpEcIAL COMMITTEE ON MILITARY JUSTICE was very active 
during the year. It drafted legislation which, if enacted, will effect 
substantial changes in the Uniform Code of Military Justice. 
It cooperated effectively with the interested Government depart- 
ments, the American Legion and the Congress in this connection, 
and expects to have this legislation introduced into the Congress. 
The SpeciAL COMMITTEE ON PUBLIC AND Bar RELATIONS was of 
great value to the officers and the Executive Committee in advis- 
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ing on public relations problems which came up during the year. 
The COMMITTEE ON THE BILL or RicHTs cooperated with the 
Committee on Federal Legislation on pending legislation to pro- 
tect the right to vote, and continued to actively interest itself in 
the protection of individual rights. The CoMMITTEE ON PRo- 
FESSIONAL ETHiIcs considered more than 300 inquiries and issued 
55 Written opinions, five of which were of sufficient interest to 
the bar in general to be printed in THE RECORD. The Commit- 
TEE ON LAw REForRM concerned itself with developments in its 
field. 

The CoMMITTEE ON INSURANCE Law early in the year held a 
useful meeting at which the guests were the Superintendent of 
Insurance, his first Deputy, the Minority Leader of the New York 
Assembly, a member of the Insurance Committee of the State 
Senate, the Chairman of the Insurance Committee of the Assem- 
bly and a member of his Committee. The purpose of this infor- 
mal meeting was to discuss proposed legislation and to establish 
liaison between the Legislature and the members of our Com- 
mittee. The Committee has been seriously concerned that in the 
casualty field the public is disturbed over its inability to secure 
adequate automobile coverage and over the widespread practice 
of cancellation of automobile policies by the carriers. ‘The Com- 
mittee feels that these problems require an immediate solution 
and should be solved by the industry and not by the Legislature. 
As a result of negotiations carried on by the Committee with the 
Lumbermens Mutual Casualty Company, the Association was 
able to offer in October to its members lawyers’ professionai 
liability policies on advantageous terms. 

Under the newly enacted Landrum-Griffin Act, the National 
Labor Relations Board is authorized to delegate to its regional 
directors certain of its powers in connection with representation 
cases. The Board solicited the views of the Association’s Com- 
MITTEE ON LABor AND SOcIAL SEcuRITY LEGISLATION. The Com- 
mittee recommended to the Board (subject to minor exceptions) 
broad delegation of its authority. The Committee also under- 
took a study of the question of service of process on labor organ- 
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izations in New York State court actions. The Committee, after 
reviewing the laws of 48 states, recommended that the General 
Associations Law be amended so that service of process in the 
case of labor unions would be sufficient if made upon the union’s 
president, vice-president, treasurer, assistant treasurer, secretary, 
assistant secretary or managing agent. This report was approved 
at the December Stated Meeting of the Association. The New 
York State Labor Relations Act became effective in 1937 and, 
except for minor matters, has not been amended since that date. 
The Committee, accordingly, is considering the desirability of 
amending the Act in order to bring it into conformity with the 
National Labor Relations Act. 

The CoMMITTEE ON ARBITRATION devoted its attention to the 
study of the several drafts of the New York arbitration statute 
proposed by the Advisory Committee on Practice and Procedures 
of the Temporary Commission on the Courts. ‘The Committee’s 
recommendations were forwarded to the Advisory Committee 
early in the year. The topic of the annual symposium of the Com- 
mittee this year was “The Advantages of Arbitration in the Spe- 
cialized Fields of Admiralty, Patents and Matrimonial Law.” 

In March the CoMMITTEE ON AERONAUTICS held a successful 
public forum on space law. The panelists were Dr. Lloyd V. 
Berkner, Chairman of Space Science Board of the National Acad- 
emy of Sciences; Major General Don R. Ostrander of the U. S. 
Air Force; John A. Johnson, General Counsel of the National 
Aeronautics and Space Administration; and Professor Philip C. 
Jessup of Columbia University. The Committee plans to con- 
tinue its activities in this field. Among the Committee’s other 
projects are development of aviation law in the international 
field, amendments to the Federal Bankruptcy Act and to the 
Federal Aviation Act of 1958 to facilitate the financing of air- 
craft purchases; and a study of the conflicting rights of aircraft 
operators and landowners with respect to the use of air space. 

The CoMMITTEE ON ADMIRALTY considered the position which 
the United States should take at the international conference 
held in 1960 to consider safety of life at sea. It made certain rec- 
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ommendations proposing changes in the “Regulations for Pre- 
venting Collisions at Sea,” which were transmitted to the U. S. 
delegate. ‘The Committee contributed to the library of the U. S. 
District Court for the Eastern District of New York a number of 
important works on admiralty law, which contribution was grate- 
fully received by that court. 

The CoMMITTEE ON MEDICAL JURISPRUDENCE conducted a 
most interesting educational program for the benefit of our mem- 
bers and the Bar in general. It conducted three well-attended 
public forums dealing with the following subjects: “Mental Dis- 
order and Abnormality, Criminal Behavior and Criminal Re- 
sponsibility;” “Blue Cross, the Rising Cost of Hospital Care and 
Community Health Protection;” and “Law, Social Change and 
the Sexual Psychopath.” 

I have already mentioned the Cardozo Lecture delivered by 
the Presiding Justice and sponsored by the COMMITTEE ON Post- 
ADMISSION LEGAL EpucaATIon. The Committee this year, through 
its various Sections, sponsored an unusually large number of 
important and timely lectures. Details of the program are set 
out in the annual report of the Committee. 

The Association’s artists and photographers have been busy 
and productive under the able supervision of the COMMITTEE 
on Art. At the Annual Photographic Show held in December, 
there were over 60 exhibitors and photographic specimens of 
every variety. At the conclusion of the show the Committee held 
a dinner for the exhibitors and had as guests a number of critics 
and artists. At the 15th Annual Art Show there were 63 contrib- 
utors and 116 exhibits. This is the largest number of contributors 
to any art show sponsored by the Association. The exhibit in- 
cluded not only paintings but also sculpture, woodwork and 
silver of an unusually high quality. At the dinner following the 
show the Committee had as its guests distinguished artists, mu- 
seum directors and critics. The dinner afforded a stimulating 
opportunity to bring together lawyers interested in art and 
prominent personages in the museum and art world. I was par- 
ticularly happy that the Art Committee voted to accept two dis- 
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tinguished portraits of my predecessors, Mr. Whitney North 
Seymour and Mr. Louis M. Loeb. The portraits are the work of 
Mr. Sidney Dickinson and Mr. William Draper, respectively. 
The Committee also considered matters relating to the disposi- 
tion of unhung portraits belonging to the Association, the ques- 
tion of art forgeries and legislation to liberalize the tariff laws 
for art works. 

As a result of the work of a Subcommittee of the Executive 
Committee, under the Chairmanship of Breck McAllister, the 
Association is giving serious consideration to the holding of pub- 
lic lectures on legal topics which will be of general interest to 
non-lawyers. In this area there may be a real opportunity to 
render a further public service. 

During the past year we inaugurated a SPECIAL COMMITTEE 
ON THE STUDY OF COMMITMENT PRoOcEDURES. This Committee is 
under the Chairmanship of a former President of the Association, 
Allen T. Klots, and is carrying forward a program recommended 
by Presiding Justice Botein and made possible by generous foun- 
dation grants and the cooperation of the Cornell University Law 
School. The Committee will work closely with the Department 
of Mental Hygiene of the State of New York and includes in its 
membership Dr. Paul H. Hoch, the Commissioner of Mental 
Hygiene and two doctors from the Department. The Special 
Committee has already held several meetings and has organized 
an able research staff, headed by Professor Bertram F. Willcox 
of Cornell. The Committee hopes to complete its study and rec- 
ommendations within 18 months. 

I was flattered to be asked by the COMMITTEE ON ENTERTAIN- 
MENT to open its 10th Annual Twelfth Night Party with a song. 
In his comment on my efforts the Chairman of the Committee 
in his annual report says, ‘““The rest of the evening was classic.” 
I am not quite sure what he means by this but I am completely 
sure that the guest of honor of the evening, Mr. Morris Ernst, 
enjoyed himself and I am sure we all shared in his pleasure. 

Mrs. Bonsal and I will always remember the superb President's 
Ball which was sponsored by the Committee and the past Presi- 
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dents of the Association. We have never seen the House of the 
Association more attractive than it was on that occasion. A great 
deal of hard work went into the preparation, and the splendid 
attendance is the best evidence that the Committee’s efforts were 
greatly appreciated by our members as well. 

The final stage in the library renovation project, about which 
I reported last year, has now been completed by the installation 
of a new and efficient card catalog in the reading room. This com- 
pletes the beautiful renovation and makes our library as efficient 
as any of its kind. Thanks for the card catalog goes to Mr. Chaun- 
cey B. Garver, for many years the Treasurer of the Association 
and who made available for its acquisition monies from the 
Chauncey B. Garver Fund, which was created in his honor by his 
many friends. 

There are a number of committees, the nature of whose work, 
while vital to the Association, does not lend itself to detailed 
reference. I refer to the Housk CoMMITTEE, the MANAGEMENT 
ComMITTEE, the COMMITTEE ON INSURANCE OF ASSOCIATION 
PROPERTY, the COMMITTEE ON THE LAWYERS PLACEMENT BUREAU 
and the Joint CoMMITTEE (with the New York County Lawyers’ 
Association) ON LEGAL REFERRAL SERVICE, all of whom carried 
out effective programs in their fields. And I should mention the 
usually completely unsung COMMITTEE ON INVESTMENTS OF 
Funps, which has done so much for the satisfactory financial con- 
dition of the Association. The Lrsrary CoMMITTEE continues 
to give invaluable guidance and assistance to the Librarian. The 
CoMMITTEE ON THE Bar Buip1nc loses no opportunity to make 
that building an ever better asset of the Association. The Com- 
MITTEE ON MEMoRIALs compiled a distinguished record of the 
accomplishments of our departed members for posterity. 

During the next year the Association will be occupied by assist- 
ing in three major efforts to improve state and local government. 
I refer, of course, to: 

(1) The passage by the 1961 Legislature of the comprehensive 
plan of court reorganization. During the past year attempts to 
weaken the plan were successfully resisted and there should be 
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no doubt but that the plan will have the approval of the 1961 
Legislature and be submitted to the voters for their approval. 
Both in the Legislature and at the time of the referendum, the 
Association will be vigilant to see to it that this important step 
toward an improved court system will be achieved. 

(2) The “Moore Commission,” as this report is written, has 
planned to submit at an early date plans for revision of the City 
Charter. Many of our members played an important part in 
writing the present Charter and I am sure that those with the 
direct responsibility for a new Charter will look to the Associa- 
tion for help. We should be ready to give that help. 

(3) The Special Legislative Committee on the Revision and 
Simplification of the Constitution has already made several sig- 
nificant reports which have been considered by appropriate com- 
mittees of this Association. We anticipate that the Commission 
will make even more important suggestions during the coming 
year. We have been assured by the Chairman of the Commission, 
The Honorable David W. Peck, that he would welcome the Asso- 
ciation’s help in the important work which he has undertaken, 
and to be of assistance, we have established a special committee 
under the chairmanship of Timothy N. Pfeiffer, a former Vice 
President of the Association. 

In early September we are to be honored by the visit of some 
1,200 British judges, barristers and solicitors who will come to 
New York following the conclusion of the American Bar Asso- 
ciation meeting in Washington. At the time this report was writ- 
ten, the Committee in charge of entertaining our visitors was in 
the midst of an appeal for private hospitality for the visitors and 
for contributions to an entertainment fund. Early indications 
were that the response of our members, as usual, was most gen- 
erous, and I am sure that everyone will want to make the stay of 
our visitors as pleasant as possible. 

I am grateful to you, the members, for the accomplishments of 
our Association. In my report last year I referred to the impor- 
tance of our Stated Meetings and said that I cherished our Asso- 
ciation’s “town meeting” way of doing business. During the past 
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year we have had good reason to renew our faith in this demo- 
cratic way of conducting our affairs. I here record my thanks to 
our members for their participation in these meetings. I am also 
deeply grateful to our committee members who have participated 
in innumerable projects for the better administration of justice 
and the advancement of our profession. My thanks also go to the 
Executive Committee and my fellow officers who have supported 
me during my administration, and I would like to mention in 
particular our retiring Treasurer, Mr. Dean K. Worcester, whose 
dedicated service is reflected in the splendid financial condition 
of the Association. And finally I wish to express my appreciation 
to our staff who from top to bottom have done a great job for 
our members and without whose loyal support our program 
would not be possible. 

At the Annual Meeting it was a great pleasure to turn over the 
gavel to my successor, Orison $. Marden. I know of no one who 
is better qualified or who has shown greater dedication to the 
highest principles of our profession and to the work of our 
Association. 

I imagine that most of my predecessors felt as I do at the end 
of my term; that I have failed to measure up in many ways to 
the important responsibility with which I have been honored by 
the membership. However, I think this is inevitable in an Asso- 
ciation such as ours, which has been constantly growing in sta- 
ture and whose influence has spread far beyond the borders of 
our city. And so I take comfort in the thought that it is in the 
best interest of the Association that its retiring Presidents can 
never say that their mission has been accomplished, because in 
this lies the proof that we are moving forward, and that in the 
last analysis the true administration of justice must always con- 
tinue to be a challenge, or it will cease to be an ideal. 


DupbLey B. BoNsSAL 
June 8, 1960 














Annual Review of Antitrust Developments 
By Mi1LTon HANDLER* 


I 


In the question period following my 1953 lecture, I was asked 
whether the change of Administration portended a change of 
policy in the enforcement of the antitrust laws. Not having any 
pipeline to the inner councils of the new government, I naturally 
was unable to answer the question but I did note that the Sher- 
man Act was a Republican achievement and that some of the 
outstanding trustbusters in our history were Republican Presi- 
dents. The question which I ducked in 1953 has been fully 
answered in the ensuing seven years. Apart from the impressive 
Statistics of new suits instituted,? most notable is the fact that the 
most extreme positions in the history of antitrust have been 
taken, ironically enough, in an Administration which prides itself 
on taking the middle course. The trend of current enforcement 
moves in the direction of the inhospitable jurisprudence of the 
Fifteenth Century when all restraints on competition were un- 
qualifiedly denounced.* This trend is well illustrated by some 
of the rulings during the past twelve months. 

In preparing this lecture, my mind traveled back to the closing 
years of another Republican administration when I received my 
first exposure to antitrust while serving as law clerk to Justice 
Stone. This was the era of International Harvester, General 
Electric,®5 Western Meat Company,® and Trenton Potteries.’ The 
burning issues in the 1926 term of Court were whether the rule 
of reason exonerated a price-fixing agreement among competitors 
where the prices fixed were reasonable,® whether control of 64% 
of the agricultural implements industry constituted monopoly,® 
whether resale prices could be controlled through the expedient 





*I am grateful to my colleagues Stanley D. Robinson, Joshua F. Greenberg 
and Melvin A. Eisenberg for their valuable assistance in the preparation of this 
talk. 


Editor’s Note: Professor Handler’s review of recent antitrust developments is an 
annual feature of the Section on Trade Regulation of the Committee on Post- 
Admission Legal Education. Professor Handler’s review was presented at a meeting 
of the Section on June 9g, 1960. 
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of designating wholesale and retail distributors as the manufac- 
turer’s agents, and whether illegally acquired stock could be 
used to acquire assets after proceedings had been started by the 
Federal Trade Commission." What a striking contrast the law 
of a generation ago provides to the developments of recent years 
that I have traced in previous lectures and which I shall discuss 
with you tonight! Certainly no one will say of antitrust that the 
more things change the more they remain the same. 


II 


But for the dissent, the Parke Davis! decision would probably 
have gone unnoticed, since its holding that a “contract, combina- 
tion or conspiracy” may be inferred from a course of conduct is 
hardly world-shaking or novel. The facts from which concerted 
action was inferred are generally no less compelling than the 
facts in a host of cases in which illegality has been found in the 
past.18 According to the three dissenters, however, the Court has 
sent the Colgate doctrine to its “demise.” 1* Justice Harlan finds 
Colgate “eviscerated” and thrown “into discard.’ Justice 
Stewart in his concurrence sees the continuing validity of Colgate 
questioned by innuendo."* It is noteworthy that the majority does 
not purport to overrule Colgate and the Government expressly 
refrained from asking it to do so. Whether the forebodings of 
Justices Harlan, Frankfurter and Whittaker are well-founded, or 
whether they are indulging in the conventional hyperbole of dis- 
senters, only time will tell. 

The Second Circuit has already construed Parke Davis as hav- 
ing sapped Colgate of most of its vitality.7 In Warner v. Black & 
Decker, although Judge Moore states that the Colgate principles 
“have not been completely destroyed,” 1* his ruling goes far be- 
yond the Parke Davis decision itself. 

The plaintiff in the Warner case was a distributor of Black & 
Decker, a company making portable electric power tools. Black 
& Decker directed plaintiff and its competing distributors to 
adhere to prices which it fixed. To enforce compliance with this 
direction, it threatened loss of distributorship, elimination of 
discounts, and the blacklisting of nonconforming distributors. 
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In 1958, plaintiff submitted the successful bid to the New York 
City Housing Authority. This bid was lower than the prices set 
by the defendant. Plaintiff was threatened with the cancellation 
of his distributorship unless he raised his bid. This he refused 
to do. Accordingly his franchise was terminated. 

A treble damage action was thereupon brought on the theory 
that the manufacturer, the sole defendant, had violated the Sher- 
man Act. That the complaint adequately averred an unlawful 
vertical price agreement between Black & Decker and its other 
distributors cannot be gainsaid. But the suing distributor, unlike 
his competitors, did not enter into the illegal agreement. It was 
precisely because of his refusal to do so that his franchise was 
cancelled. The injury which he sustained stemmed from an indi- 
vidual refusal to deal, not from the illegal contract.!® To be sure, 
there were obscure and conclusory references in the complaint 
to a conspiracy and combination. But the trial judge specifically 
held that the complaint did not sufficiently charge that the manu- 
facturer and the other distributors conspired to cut off the plain- 
tiff?°—a conclusion which the Court of Appeals accepted. The 
case thus holds actionable a naked refusal to deal by a single 
manufacturer in the absence of any combination or monopoly 
proximately causing injury to the private suitor. 

It is apparent, therefore, that the confusion that has sur- 
rounded Colgate since its inception still endures and will be 
further compounded by the misinterpretation of the Parke Davis 
decision that has already taken place and which is likely to occur. 

Most of the difficulty stems from the failure of the courts to 
recognize that there are three Colgate principles, not one. Con- 
sequently, when there is loose talk about demise and eviscera- 
tion, it is vital to know precisely what it is that is being discarded. 

Colgate, first and foremost, upholds the right of customer 
selection by a single trader. Secondly, it permits a manufacturer 
to suggest to its distributors and dealers the prices at which its 
products may be resold. The third phase of the case is a necessary 
limitation upon the other two principles. A manufacturer may 
not go beyond mere customer selection and the announcement 
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of its marketing policies and enter into contracts, combinations 
and conspiracies with its customers or with others to enforce such 
policies. In appraising Parke Davis, therefore, it is important that 
we treat each aspect of Colgate separately. 

1. May a manufacturer lawfully refuse to deal with a price- 
cutter or with a customer who will not handle his products 
exclusively? Does it make any difference whether the refusal pre- 
cedes any business dealings between the parties or entails a ter- 
mination of a prior relationship? Is there any burden upon the 
seller to justify the reasons prompting his refusal to deal? 

The single trader doctrine long antedates the Colgate decision. 
It is rooted in the common and statutory law of restraint of 
trade.*! Cooley, in his first edition of Torts in 1880, phrased the 
principle in these terms: “It is a part of a man’s civil rights that 
he be at liberty to refuse business relations with any person 
whomsoever, whether the refusal rests upon reason, or is the 
result of whim, caprice, prejudice, or malice.” ** This formula- 
tion has the support of a vast body of state and federal court 
precedents.?8 

In Lorain Journal,?* Mr. Justice Burton observed that the right 
of customer selection “is neither absolute nor exempt from regu- 
lation.” This qualification, which has been much quoted in later 
cases,25> has been construed, incorrectly I believe, as foreshadow- 
ing a retreat from Colgate. Immediately following this statement, 
Justice Burton goes on to say: “Its exercise as a powerful means 
of monopolizing interstate commerce is prohibited by the Sher- 
man Act.” As authority for this exception, he quotes from 
Colgate itself, where the Court had said: “In the absence of any 
purpose to create or maintain a monopoly, the act does not 
restrict the long recognized right of trader or manufacturer en- 
gaged in an entirely private business, freely to exercise his own 
independent discretion as to parties with whom he will deal.” ** 
All that Justice Burton meant when he said that the right was 
neither absolute nor exempt from regulation was that the refusal 
to deal could not be employed as a means of achieving or further- 
ing a monopoly scheme. The Court specifically so held as far back 
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as 1927 in the Eastman Kodak case.”* Certainly no one has ever 
construed Eastman Kodak as a ‘“‘warning signal” or as an erosion 
of the single trader rule.*® From its very inception Colgate was 
further qualified as not sheltering concerted or joint refusals to 
deal.*° But these are the only qualifications upon an individual’s 
right to refuse to deal. 

The prevailing confusion calls for a return to first principles. 

Sherman Act liability can only be predicated upon an infrac- 
tion of either Section 1 or 2. Section 1, which forbids contracts, 
combinations and conspiracies in restraint of trade, is incapable 
of violation by a single actor. It takes two to make a contract or 
to enter into a combination or conspiracy. A refusal to deal, 
standing by itself, cannot constitute a contract, combination or 
conspiracy in restraint of trade. Section 2 deals with crimes which 
are capable of commission by a single actor. Hence, a refusal to 
deal by one having monopoly power may be challenged as an 
attempt to monopolize or a monopolization. Absent monopoly 
or a concert of action the very wording of the Sherman Law pre- 
vents it from being applied to outlaw the single trader rule. 
Plainly, if this aspect of Colgate is to be undermined, new legis- 
lation is required. 

Nevertheless, the Seventh Circuit, in a decision handed down 
even before Parke Davis and Black & Decker, held unlawful a 
mere refusal to deal, when inspired by the illegal purpose of con- 
trolling resale prices—this in the absence of a combination or a 
purpose to monopolize.*! The defendant in Becken v. Gemex, 
a manufacturer of watch bands, apprised its distributors, includ- 
ing the plaintiff, that it expected them to sell its products, as 
well as competing lines, at the prices suggested by the respective 
manufacturers of those lines. Defendant had talked to plaintiff's 
two principal competitors about defendant’s philosophy of dis- 
tribution and they “shook hands” over it. Plaintiff refused to 
join this price-fixing arrangement. Defendant accordingly carried 
out its threat to terminate the distributorship. The nub of the 
complaint was that the plaintiff was cut off because of his refusal 
to enter into an illegal agreement. 
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As in the Black & Decker case, there was no showing of any 
conspiracy between the manufacturer and the other distributors 
to terminate the plaintiff's franchise. The Seventh Circuit, quot- 
ing from Lorain Journal to the effect that the “‘right to stop deal- 
ing is neither absolute nor exempt from regulation,” specifically 
holds that a manufacturer is limited “to a legitimate use of this 
weapon.” The court indulges in this metaphorical reasoning: 
“A wrench can be used to turn bolts and nuts. It can also be used 
to assault a person in a robbery. Like a wrench, a manufacturer’s 
right to stop selling to a wholesaler can be used legitimately; but 
it may not be used to accomplish an unlawful purpose.” *? The 
Sixth Circuit, in an obscure opinion in a recent case, appears to 
take the same view.** 

Black & Decker and Gemex run counter to established author- 
ity. Hitherto it has been universally held that a seller could refuse 
to deal with a buyer for any reason or for no reason, whether his 
purpose was lawful or unlawful, justifiable or not. On the precise 
facts of Black & Decker and Gemex, the courts have repeatedly 
rejected liability for the refusal by a seller to continue dealing 
with one who will not enter into an unlawful price agreement.** 
I find not even a radiation in the majority opinion in Parke Davis 
intimating the demise of the single trader doctrine. On the con- 
trary, there is a specific reaffirmation of this right,*° and as recently 
as last year, Justice Black in Klors** referred approvingly to this 
aspect of Colgate. 

On the specific question as to whether liability may attach to 
a naked refusal to deal, my count shows that in the past decade 
alone Colgate has been directly applied or cited with approval 
in 26 opinions.** These are the precedents which some of the 
circuits appear to be discarding. If they are doing so as matter of 
policy, I must respectfully express my disagreement. The distinc- 
tion drawn by the authorities between a refusal to deal by a non- 
monopolist and a refusal by a monopolist rests upon the fact that 
there are alternative sources of supply or outlets in the one case 
and not in the other. Where there is monopoly, a duty to serve, 
akin to that prevailing in the public utility field, is imposed since 
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no viable alternative exists. Absent monopoly, freedom to choose 
those with whom one will deal is vital to the operations of our 
competitive system. Were the legitimacy of customer selection 
to rest upon motive or purpose, the right for all practical pur- 
poses would be non-existent since every termination of business 
relationships would be subject to the ex post facto and fluctuating 
judgments of courts and juries. 

If these rulings of the lower courts rest upon their anticipation 
of what the Supreme Court may hold in the future, I think they 
are giving up the ghost prematurely. The Court is too mindful 
of the history of the single trader rule, the limitations imposed 
by the wording of the statute and the salutary policy underlying 
this Colgate principle to engage in what would be nothing short 
of judicial legislation at its very worst. 

I think it is regrettable that the exaggerated language of the 
dissenters in Parke Davis may lead lower courts to believe that 
the Court intended to overthrow this vital phase of Colgate. 

2. May a manufacturer suggest the resale prices he desires his 
customers to charge? And if his customers observe these sug- 
gested prices, have they entered into a contract, combination or 
conspiracy with the seller? Has this aspect of Colgate been 
obliterated? 

The theory of Colgate is that a manufacturer, being privileged 
to refuse to deal with one who is unwilling to enter into an unlaw- 
ful vertical price agreement or exclusive dealing arrangement, 
“not only may, but ordinary fairness would require that he 
should announce in advance the circumstances under which he 
will do business with others.” ** When dealers follow the manu- 
facturer’s suggestion, they are acting independently and of their 
own volition. They have given no assurance that they will con- 
tinue to adhere to the manufacturer’s prices. There is no promise, 
no bargain, no agreement. To be sure, as Justice Brennan 
shrewdly observes in Parke Davis, “the same economic effect as 
is accomplished by a prohibited combination to suppress price 
competition” will result if each customer, “although induced to 
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do so solely by a manufacturer’s announced policy, independ- 
ently decides to observe specified resale prices.’ *® But there is no 
violation of law since there is no contract, combination or con- 
spiracy. Far from vitiating the privilege of announcing a policy 
of suggested resale prices, the Court in Parke Davis expressly 
upholds it,*° and in so doing, follows a long line of cases to the 
same effect.*! It is to be hoped that here also the fears of the min- 
ority may not lead lower courts to disregard the express affirma- 
tions of the opinion upholding the right of a manufacturer to 
suggest the prices at which his goods may be resold. 

3. May the manufacturer go beyond the exercise of his right 
of customer selection and the announcement of suggested prices 
in an effort to bring about compliance by his customers with his 
marketing policies? The problem may be posed somewhat differ- 
ently. At what point does the manufacturer cross the dividing 
line between individual and concerted action? 

Naturally, this is a question which cannot be answered in the 
abstract. The rich diversity of facts in the relationship between 
a manufacturer and his distributors precludes the resolution of 
this factual issue by any facile formula or slide rule procedure. 
There are certain fact patterns which are instinct with concerted 
action. For example, a price cutter is dropped and then reinstated 
when the seller becomes satisfied that further price-cutting is 
unlikely to recur; or the manufacturer induces his wholesalers 
not to deal with recalcitrant retailers, obtaining their coopera- 
tion in the enforcement of his pricing policies, thus acting jointly 
and not individually. 

Now, where does Parke Davis fit into this scheme of things? 
There, the defendant announced its policy of suggested prices. It 
refused to deal with price cutters. So far, so good. It enlisted the 
cooperation of its wholesalers who were induced not to deal with 
the offending retail price cutters. It reinstated a dealer upon his 
assurance that he would not advertise reduced prices, although 
he retained his freedom to sell below the manufacturer’s sug- 
gested prices. Like agreements to refrain from advertising re- 
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duced prices were obtained from other retailers. To hold that 
these facts establish a combination hardly does violence to 
settled legal principles. 

This area of the law from the beginning has been rich with 
confusion. A measure of further confusion has now been intro- 
duced by Justice Brennan, who seemingly differentiates between 
an agreement and combination.** He suggests that in a vertical 
price-fixing case there can be illegality in a set of facts where 
there is no agreement but merely a combination between a seller 
and buyer. 

The cases heretofore have never given a different meaning to 
combination and conspiracy. I have had occasion to look into 
this matter many times and have never discerned any distinction 
between the two concepts.** The terms are synonymous. A “con- 
spiracy,” to use the words of Justice Douglas, “‘presupposes an 
agreement” *#—a concert of action. And so does a combination. 
An agreement, in antitrust parlance, is not the same as an agree- 
ment in the law of private contracts. A conspiracy or combina- 
tion—an agreement, if you will—is present where there is joint 
action. The Court’s redefinition of “combination” is quite un- 
fortunate, as it may lead the lower courts to find a combination 
in circumstances where there is really no concert of action 
and thus engender even greater uncertainty in our antitrust 
jurisprudence. 

With this caveat, my conclusion is that the strictures of the 
minority in Parke Davis are unmerited and that the decision is 
within the main stream of antitrust rulings. To the extent that 
Colgate has been understood as providing a legal and practical 
method of vertical price control by organized means and devices, 
there indubitably has been a demise. But the death occurred as 
long ago as 1922, when the Beech-Nut case was decided. Systematic 
or organized implementation or enforcement of a policy of sug- 
gested prices converts suggestion into coercion, cooperation into 
combination, or, at the very least, creates a triable issue of fact 
as to whether such coercion or cooperation has occurred. ‘The 
fact that Colgate is not to be tolerated as a shield for retail price 
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maintenance by methods involving joint action, whether volun- 
tary or coerced, does not mean that the other and more significant 
aspects of Colgate are to go down the drain. It is to be hoped that 
the Second, Sixth and Seventh Circuits will bring their decisions 
into conformity with the overwhelming body of federal case law. 


Ill 


The implications of the recent decision of the Sixth Circuit 
in the Tampa Electric case* are, to my mind, much more dis- 
turbing than the supposed radiations of Parke Davis. Tampa 
Electric suggests that Section 3 of the Clayton Act not only out- 
laws those requirement contracts which infringe the test of 
Standard Stations,** but that it forbids arrangements which do 
not involve the feature of exclusivity at all.*7 Carried to its logi- 
cal conclusion, the rationale of the majority puts in jeopardy 
any large scale contract foreclosing competitors from business 
which another seller has garnered. 

The Tampa case was this: Tampa, an electric utility, was con- 
structing a third integrated generating plant, thus adding two 
units to the eleven that it already had in operation. The eleven 
units in the other two plants used oil. The two units to be con- 
structed were to use coal rather than oil. ‘Tampa agreed to buy 
all of the requirements of the new units for a period of twenty 
years from the seller, a Kentucky coal company. It retained its 
freedom to buy coal from anyone else in the event it converted its 
existing oil equipment to coal. If it added four more coal burn- 
ing units in the new plant, it agreed to buy the coal these units 
required for a period of ten years from this seller, but it was 
free to install oil rather than coal-burning units. The majority 
does not take into account a fact that is disclosed by the dissent— 
that even with respect to the two units, the buyer could purchase 
up to 15% of its needs from the by-product of a local supplier. 

We thus have here an agreement which does not impose any 
obligation on a buyer to refrain from dealing in the goods of a 
competitor. It is not even an agreement which is coextensive with 
all of the buyer’s plants. The obligation was limited to the two 
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new units that were being constructed, and possibly four more. 

The suit arose in a rather peculiar way. After Tampa had 
expended $3 million more to install coal-burning equipment 
than if oil had been used, and the seller spent $7.5 million to 
enable it to supply Tampa with coal, the seller advised the buyer 
that it would not honor the agreement. In the buyer’s suit for a 
declaratory judgment to adjudicate the validity of the contract, 
both the District Court and a divided Court of Appeals found a 
violation of Section 3 and exonerated the seller of any obligation 
under the sales contract. 

I put to one side whether this case is consistent with Kelly v. 
Kosuga,** which I discussed last year,*® dealing with an unsuccess- 
ful effort to defeat a seller’s recovery for goods sold and delivered 
by reason of the alleged illegality of the agreement. I also put 
to one side whether the market was properly delineated as coal, as 
contrasted with all fuels used in generating electricity. What 
fascinates me is how a contract can be said to offend against 
Section 3 when there is no agreement or condition on the buyer’s 
part not to deal in the goods of others. By its very terms, the 
statute deals only with obligations and conditions imposed upon 
the buyer himself—“condition, agreement or understanding that 
the lessee or purchaser . . . shall not use or deal in the goods... 
of a competitor or competitors of the lessor or seller.” ®° This 
distinction underlies the decision of the Supreme Court in the 
Gasoline Pump case.*! There gasoline dealers agreed to use only 
the lessor’s brand of gasoline in pumps which they rented on 
nominal terms. The Court pointed out that they were free to 
obtain pumps from others and to buy other brands of gasoline. 
Accordingly, the Court was unable to find any agreement or con- 
dition of exclusivity.*? 

How can Tampa be squared with the Pump case? The major- 
ity in the Sixth Circuit recognizes that Standard Stations declared 
that a seller may lawfully require a buyer to purchase fixed quan- 
tities of gas approximating his possible requirements without 
running afoul of the statute.** Nevertheless, the Court of Appeals 
was unimpressed by the fact that the buyer here was free to pur- 
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chase coal from other sources in the event it converted its oil 
units into coal. It felt that such conversion was unlikely, asserting 
that it must deal with the realities of the situation. But how 
likely is it that the buyer will patronize others when he is 
committed to the large quantity purchases adverted to by Mr. 
Justice Frankfurter? The issue is not likelihood, but contractual 
obligation. 

Moreover, if it is of no materiality that the buyer is free to go 
elsewhere for 15% of his requirements, what is the consequence 
if he commits himself to purchase 75% or 50%, or even 25% 
of his needs from the seller? Whatever he buys from one, he is 
unable to take from another. If the test is foreclosure alone, then 


competitors are being foreclosed every time a contract of pur- 
chase is made, no mat w minuscule it may be. If the buyer 
rees to purchase al! \l requirements of one furnace from 
er A, he cannot buy the coal for that furnace from Seller B. 


[ he same consequence ensues when he purchases a fixed amount 
of coal from one seller—to the extent of the prior purchase, he 
is out of the market for more coal. Is complete fluidity demanded 
in all business relations to the end that competing buyers have 
a chance to bid for every shipment? Are we on the threshold 
of a share-the-business policy? I had thought that in the case 
of exclusives, the evil to which Section 3 was addressed was 
total exclusivity explicitly imposed by condition, agreement or 
understanding. 

The notion that Section g forbids substantial as well as total 
exclusivity is particularly intolerable when coupled with Stand- 
ard Stations’ concept of quantitative substantiality—as, indeed, 
it was coupled in Tampa Electric. It is bad enough to outlaw 
true exclusive dealing agreements by conclusively presuming 
the requisite statutory effects merely because the arrangements 
embrace a substantial share of the market.®* But it is far worse 
when the same mechanical formula is applied in cases where 
there is no exclusive in the first place. If a buyer accounting for 
10% of the market agrees to purchase 50% of his supplies from 
the seller, this partial requirements contract ‘“‘forecloses’” com- 
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petitors from a substantial segment of the market in the Standard 
Stations sense, namely, 5%. The same percentage is derived in 
the case of a 50% factor with a 10% requirements contract. There 
is no end to the tricks that can be played by juggling percentages 
in this context. And every time a substantial purchase is made, 
there is a like foreclosure. 

Tampa’s novel construction of Section 3 imperils many nor- 
mal and usual business arrangements unless its thrust is confined 
to matters of form rather than substance. If foreclosure, willy- 
nilly, is the index of statutory infraction, then competition itself 
is imperilled, since the successful conclusion of competitive ac- 
tivity—the award of a contract—spells illegality. If the test is 
partial as distinguished from total exclusivity, where is the line 
to be drawn? If the statute is to be rewritten and the reach of 
Section 3 extended, is not Congress better equipped than the 
courts to grapple with these far-reaching questions of policy? 


IV 


In recent years I have called attention to the fact that the 
Department of Justice has brought a number of suits challeng- 
ing so-called territorial security clauses in dealer franchise agree- 
ments and has succeeded in obtaining consent decrees in which 
the defendants have agreed to refrain from imposing such re- 
strictions upon their customers.®> I have pointed out that the 
Department’s position and the decrees which have been entered 
are contrary to settled authority.5* No one, however, had seen fit 
to challenge the Department and the number of consent judg- 
ments has mounted.** 

This past year, one defendant, Volkswagen, did contest rather 
than yield. It made a motion to dismiss that part of the complaint 
which declared unlawful the territorial restrictions in the Volks- 
wagen distributor and dealer franchise agreements.®* The case 
came before Judge Forman. One might have anticipated that the 
Department, having for years asserted that these arrangements 
are unlawful, would have gone before the court and said: “Your 
Honor, to be sure the cases cited by the defendant have sustained 
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such arrangements, but they all stem from an earlier vintage and 
are the product of a different antitrust climate. We think that 
the Sherman Act demands that they now be invalidated, and we 
ask you to deny this motion by the defendants.” 

What did the Government do? It came in and said, in effect: 
“Judge, you don’t have to pass upon this question. It is really 
not before you because the restrictions in this case are inter- 
twined with illegal price restraints. You are confronted with one 
entire unlawful scheme. It makes no difference whether these 
restrictions, standing alone, are lawful or unlawful, since it is 
settled that the lawful may be prohibited together with the un- 
lawful, when part and parcel of one illicit scheme.” *® 

And that is what Judge Forman held. He said that it was not 
necessary for him to pass upon the independent validity of terri- 
torial restrictions, since the restraints were allegedly connected 
with illegal vertical price controls by the manufacturer.® 

Now, what are we to make of the Government’s position in 
this case? I think there are two possible interpretations. One is 
that it recognizes what is established law, namely, that territorial 
restrictions are only illegal when they are an integral part of an 
unlawful Sherman Act scheme, such as price-fixing. The other 
is that the Government is reluctant to have its views tested con- 
cerning the alleged illegitimacy of these restraints and prefers 
to defer further determination until it has amassed a larger 
number of consent decrees. 


Vv 


Each year since 1954 I have reported to you on the annual 
developments in the merger field.*! First came the epochal con- 
struction of the new legislation by the Federal ‘Trade Commis- 
sion in Pillsbury.® Then, as complaints were filed in the courts, 
I explored their implications with you.** There followed the 
interesting debates on quantitative substantiality.** Cellophane®™ 
and du Pont-General Motors® brought the market issue to the 
fore. Two years ago I was afforded a scoop by the announcement 
of the far-reaching Brillo decision® on the eve of my lecture. 
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Last year I reviewed a spate of cases by the courts, the Commis- 
sion and its hearing examiners.®* An unending stream of rulings 
has continued during the past year. The unfolding of the story 
in installments has been reminiscent of the serial movies of yore, 
such as “The Perils of Pauline.” The law has zigged and zagged. 
The high hopes reached by the developments in one year have 
been dashed in another year, only to be revived thereafter. 

With Brown Shoe® before the Supreme Court, Crown Zeller- 
bach," Spalding™ and Reynolds Metals"? before the Courts of 
Appeals, and with a host of litigations reaching the decisional 
stage in the trial courts, we are on the threshold of authoritative 
determinations on the scope and meaning of the antimerger 
statute. 

Let me report briefly what has happened this past year. First, 
I should like to bring you up to date on the box score which I 
have presented to you annually. A total of 64 cases have been 
instituted by both the Department of Justice and the Federal 
Trade Commission under amended Section 7, or more than 
twice the number of merger cases brought under the Sherman 
Act in the sixty-year period between 1890 and 1950, when the 
Celler-Kefauver Act went into effect. The honors are divided 
almost equally between the Commission and the Department of 
Justice: 34 proceedings for the Commission and go suits for the 
Department.** Thirteen of these litigations have been terminated 
by consent.** Since my last lecture, the Antitrust Division has 
started 11 new cases,*® and the Commission five.”® 

The most notable developments of the past year have been 
the affirmance by the Supreme Court of Judge Holtzoff’s decision 
in the Maryland & Virginia Milk case; Judge Weber’s deter- 
mination in Brown Shoe,*’ striking down Brown’s acquisition of 
Kinney; Judge LaBuy’s ruling on relief in du Pont-General 
Motors;*® and the consent judgment in Anheuser-Busch.® In 
the Commission, the initial decisions in favor of respondents in 
Brillo®! and Spalding** have now been reversed; final orders of 
divestiture have been issued in Erie Sand & Gravel,** and Rey- 
nolds Metals;** and the famous Pillsbury case® awaits decision. 
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Every adjudication, both in the courts and by the Commission 
thus far, has been against the merger. The lone exception is 
Scott Paper,®® which is now pending on appeal from a second 
ruling of the hearing examiner upholding Scott’s acquisitions.** 

The complexity of the facts in the various merger cases and 
a decent regard for your patience counsels against any lengthy 
review of these rulings. I cannot, however, pass up the story of 
Brown Shoe,** which is now before the Supreme Court. 

There are more than 800 shoe manufacturers in this country. 
Brown, the acquiring company, was the fourth largest shoe pro- 
ducer, with a market share of less than 4%. Kinney, the acquired 
company, ranked twelfth, accounting for approximately 0.5%. 
Each company manufactured a variety of types and styles of 
shoes, Kinney’s selling in the low to medium price field and 
Brown’s in the low to medium-high brackets. 

In 1951, Brown began to acquire retail outlets in various parts 
of the country. These company-owned stores supplemented in- 
dependent shops which handled the Brown line exclusively. ‘The 
District Court does not differentiate between the stores which 
Brown owns and those which merely handle its goods. ‘The two 
are lumped together in an omnibus statistic of 845 establish- 
ments. Neither Brown’s share of shoes sold nationally at the 
retail level, nor in the various sections of the country which the 
court adopts in its geographical definition of the market, is 
disclosed. 

The challenged acquisition with Kinney occurred in 1956. As 
already indicated, Kinney was a small factor in the manufacture 
of shoes. It operated a chain of some 360 stores. From a national 
point of view, its share of the retail market was 1.2%. Again, 
Kinney’s share in the various sections of the country is not indi- 
cated. But Kinney’s retail system is described as the largest 
“family” shoe store chain in the nation.*® Brown, after the mer- 
ger, is characterized as the dominant shoe firm in the country, 
when considered from both the manufacturing and retail outlet 
standpoint.® 

The first task before the court was to delineate the relevant 
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market, both product-wise and geographically. The Government 
contended for all shoes or, alternately, for men’s, women’s and 
children’s shoes. The defendants, stressing differences in quality, 
grade, price and use, asked for a fragmentation of the product 
market into narrower groupings. In the men’s field, for example, 
it wanted the court to differentiate between men’s dress shoes, 
men’s casual shoes, men’s work shoes, and the like. Judge Weber 
adopted men’s, women’s and children’s shoes as the three lines 
of commerce, rejecting the other contentions of the Govern- 
ment and the defendant. 

Sectionally, the court divided the country into 141 retail mar- 
kets. It took as the dividing line communities with a population 
of 10,000 or more in which both Brown and Kinney have retail 
shops. 

Having thus defined the market, the judge inexplicably ignores 
it when he turns to a discussion of competitive effects. The 
court makes no effort to show the likelihood of an adverse 
impact on competition in any of the three lines of commerce— 
men’s, women’s and children’s shoes—in any of the 141 sections 
of the country. What it does is accept the most extreme argu- 
ments that the Government has advanced in any antimerger 
case. 

The Government takes as its Bible one paragraph from the 
report of the House Judiciary Committee.®! That represents leg- 
islative history. Everything else is ignored. Not only does this 
paragraph reflect Congressional intent, according to Government 
counsel, it also constitutes the law. Whatever the statute may 
say, its interpretation is governed by this single legislative passage. 

“The Billi,” said the House Judiciary Committee, “is intended 
to permit an intervention when the effect of an acquisition may 
be” —and these are the important words which are ignored by the 
Government and by Judge Weber—“a significant reduction in 
the vigor of competition, even though this effect may not be so 
far-reaching as to amount to a combination in restraint of trade, 
create a monopoly, or constitute an attempt to monopolize.” ” 
The House Report continues: “Such an effect [i.e., a significant 
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reduction in the vigor of competition] may arise in various ways, 
such as elimination in whole or in material part of the competi- 
tive activity of an enterprise which has been a substantial factor 
in competition; increase in the relative size of the enterprise 
making the acquisition to such a point that its advantage over 
its competitors threatens to be decisive; undue reduction in the 
number of competing enterprises; or establishment of relation- 
ships between buyers and sellers which deprive their rivals of a 
fair opportunity to compete.” 8 

The Committee merely provided several illustrations of situ- 
ations in which a significant reduction in the vigor of competition 
might occur. It did not say that this result inevitably would 
follow. This telling fact is completely disregarded. If the elimi- 
nation in whole or in part of the competitive activity of a sub- 
stantial factor in competition were per se unlawful in every case, 
we would be back to the language of original Section 7, which 
condemned acquisitions where their effect might be to substan- 
tially lessen competition between the acquiring and acquired 
companies.** In 1950, however, Congress specifically rejected 
this test as unduly restrictive and omitted it from the revised 
legislation.® 

Enlargement of a company to a point where it threatens to 
have a decisive advantage over its competitors is merely another 
way of saying—if the word “decisive” is given its normal mean- 
ing—that the acquiring concern has approached monopoly pro- 
portions. That, however, is not the way the Government reads 
the Report. It views any economic advantage as decisive. And 
that, of course, is tantamount to contending that all mergers are 
unlawful, since no acquisition is likely to be made unless an eco- 
nomic advantage is envisaged. 

The Government likewise treats any reduction in the number 
of competing enterprises as a trend towards concentration, com- 
pletely ignoring the significant adjective “undue.” Undue means 
unreasonable or excessive. It is not synonymous with “any.” 

The last of the Committee’s illustrations relates to vertical 
acquisitions, where reasonable access to supplies and outlets is 
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denied, thus depriving competitors of a fair opportunity to com- 
pete. Here again it is not so much the language of the Report 
as the Government’s watered-down interpretation which causes 
the difficulty. Any vertical integration is deemed unfair to non- 
integrated competitors. 

Judge Weber sees in Brown’s acquisition of Kinney a tendency 
towards concentration, the elimination of a substantial factor in 
competition, and the deprivation of small shoe manufacturers 
and small retailers of a fair opportunity to compete. While the 
emphasis in the opinion is upon the effects at the retail level, 
there is an adjudication that the fusion of a 4% with a 0.5% 
factor in manufacturing shoes, against the context of the vertical 
aspects of the combination, is itself illicit. 

Even more unsound than the Court’s uncritical reliance upon 
the House Report is its emphasis upon Brown’s prior acquisi- 
tions. The significance of other mergers looms up as a key issue 
in many of the pending Section 7 cases. The Government takes 
the position that when it shows a background of other acquisi- 
tions, even though it does not question their legality, this show- 
ing is probative of the illegality of the specific transition under 
attack. It relies for this proposition upon the wording of the 
House and the Senate Reports, and Judge Weber did likewise. 
Such reliance, I submit, proceeds from a misreading of the legis- 
lative materials. This, however, is not the occasion for me to 
analyze Committee reports with you. At this time I should like 
to remind you that the statute itself is couched in language which 
makes it abundantly clear that the forbidden effects must result 
from the challenged acquisition and not from any others. 

Furthermore, Judge Weber does not come to grips with the 
decision of the Supreme Court in International Shoe,®* which 
arose under the Act prior to its amendment. International Shoe 
involved a merger of the largest and fourth ranking shoe manu- 
facturing companies. The Court held that this did not violate 
the more exacting standards of original Section 7. In so holding, 
it endeavored to articulate the basic policy underlying Section 7 
in its 1914 version. The Court’s words were given top billing in 
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the House Report. They are worth reading, together with the 
House Committee’s comment. 

The Court said: “Mere acquisition by one corporation of the 
stock of a competitor, even though it result in some lessening of 
competition, is not forbidden; the act deals only with such acqui- 
sitions as probably will result in lessening competition to a sub- 
stantial degree . . . ; that is to say, to such a degree as will injuri- 
ously affect the public.” 7 

The Committee’s pregnant observation was this: “The lan- 
guage in the amendment it will be noted follows closely the pur- 
pose of the Clayton Act as defined by the Supreme Court in the 
International Shoe case.” %* 

It is also noteworthy that the quotation from International 
Shoe was read on the floor of Congress.®® And the House Com- 
mittee further pointed out: “the language in [the bill] is con- 
siderably less restrictive than the language in the present section 
7”—the statute under which International Shoe was decided.’ 
By the same token, the Senate Report stated: ““The present word- 
ing of [the bill] is intended to cover more than is prohibited by 
the Sherman Act and yet to stop short of the stated test of the 
present section 7 of the Clayton Act.” 1°? 

To say, as Judge Weber does, that the Congress which was told 
that the new statute would forbid acquisitions lessening competi- 
tion to such a degree as would injuriously affect the public, 
intended to prohibit “minute acquisitions,” 1° plainly does vio- 
lence to the legislative record when read as a whole. 

Brown Shoe thus bristles with thorny questions of law. Has 
the court applied the correct legal principles in its delineation 
of the product and geographic markets? Has it employed the cor- 
rect substantive standard of legality? Has it read the legislative 
record correctly? Has it given adequate effect to the Supreme 
Court’s prior decision in International Shoe? 

In view of the fact that 64 cases have been brought by the 
Government under the new statute, that a decade has passed 
without any determination by the Supreme Court, that the Bar, 
enforcement officials and business community are genuinely per- 
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plexed concerning the meaning of the statute as applied to con- 
crete situations, that the lower courts and the Commission are 
patently in need of guidance, and that there is the sharpest dis- 
agreement concerning the effect of the new legislation, one 
would have thought that the Government would have welconied 
the opportunity to obtain an expression of the Supreme Court’s 
views on the issues which Brown Shoe presents. Instead, it has 
made a motion to affirm on the ground that Brown Shoe involves 
questions of fact alone, and focuses “on no significant legal 
issue.” 1° The Supreme Court is cavalierly informed that the 
District Judge applied the correct legal principles. Typical of 
these principles, presumably, is one which the Government as- 
serts controls the court’s disposition of the vertical aspects of the 
case. 

It will be remembered that Brown concentrated on manufac- 
ture to a greater extent than Kinney. Kinney was unable before 
the acquisition to supply its retail shops from its own factories. 
It was a customer of other manufacturers. After the merger, the 
Kinney stores obtained $1.5 million worth of shoes from Brown. 
This represented approximately 8% of Kinney’s purchases. All 
of Kinney’s sales aggregated about 1.2% of total retail shoe store 
sales in the United States. The $1.5 million of Kinney purchases 
from Brown, therefore, represented less than one-tenth of one 
percent of total national shoe consumption. Here is the legal 
significance attributed to these facts by the Government in its 
motion to affirm: ‘““Thus the court below was fully warranted in 
concluding that Brown’s share of the Kinney market would grow 
well beyond its present substantial amount. Of course, the acqui- 
sition violates Section 7 if it excludes competitors from a signifi- 
cant portion of a substantial market that they would otherwise 
have had. . . . Such a significant exclusion is shown by this 
record.” 1% 

I ask whether this is or is not quantitative substantiality with 
a vengeance. I had hardly thought, in view of the unanimous 
condemnation of quantitative substantiality by the official 
spokesmen of the Government’™ and the course of decision since 
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the amendment of the statute,’° that this unsound principle 
would be urged by the United States before the Supreme Court. 
The then head of the Antitrust Division was the principal archi- 
tect of the chapter in the Attorney General’s Committee Report 
on mergers, assisted as he was by the present head of the Division. 
The Report contains this unqualified statement: “In no merger 
case, horizontal, vertical, or conglomerate, can a quantitative 
substantiality rule substitute for the market tests Section 7 pre- 
scribes.” 1°? The effort of the Department to foreclose any real 
review of the important questions which Brown Shoe presents 
is the most disturbing development I have encountered since 
these annual lectures were inaugurated.1° 

While even lawyers tend at times to speak loosely of test cases, 
there can be no test case of the legality of mergers save in a most 
limited way when, as even Judge Weber has conceded, the law- 
fulness of each merger must depend upon its special facts.1°° Each 
of the many pending merger litigations has its special facts merit- 
ing separate consideration and decision. 

Two years ago I ventured to predict that the Government 
would pursue the same absolute approach concerning the matter 
of relief as it had with respect to the substantive statutory stand- 
ard; in short, that it would invariably demand divestiture in 
every Section 7 case.1!° Events have borne me out. On remand 
before Judge LaBuy in du Pont-General Motors, the Department 
took the unequivocal position that divestiture is mandatory and 
that there is never any room for lesser measures.’ It is now urg- 
ing the same point on appeal to the Supreme Court." 

In seeking an order compelling du Pont to divest itself of its 
63 million shares of General Motors stock, the Department is 
arguing that since the Clayton Act requires divestiture when the 
antimerger proceeding is instituted by the Federal ‘Trade Com- 
mission, it is reasonable to suppose that Congress intended the 
same remedy to be accorded when an acquisition is successfully 
attacked in court. Judge LaBuy did not stop to consider the 
validity of the basic premise underlying this argument, that is, 
whether divestiture is indeed automatically required upon a 
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finding of infraction by the Commission—a premise which I 
seriously questioned the last time I addressed you on this sub- 
ject.4% The judge, not having that issue before him, simply held 
that whatever the rule might be in a case before the Commission, 
a court of equity had broad authority to mold its decree to fit the 
exigencies of the situation without causing unnecessary hardship 
—in a Clayton Act proceeding just as well as in a Sherman Act 
case.1!* While it unquestionably had the power to direct divesti- 
ture, it refused to exercise it because of the alternative of other 
effective relief which, unlike divestiture, would avoid severe tax 
consequences to innocent stockholders and impairment of the 
value of their investment. By stripping du Pont of voting rights 
on its General Motors stock and passing them on pro rata to its 
shareholders, and coupling this with a series of injunctive pro- 
visions designed to prevent du Pont from exercising any influ- 
ence over the conduct of General Motors’ business, Judge LaBuy 
concluded that he was carrying out the Supreme Court’s man- 
date “to eliminate the effects of the acquisition offensive to the 
statute.” 115 

Now that the Supreme Court has affirmed Judge Holtzoff’s 
grant of relief in the Maryland & Virginia Milk case,"* we have 
a pretty good clue that the Government will not prevail in its 
fundamental thesis that the courts must as a matter of law order 
divestiture to undo the effects of a Section 7 violation. To be 
sure, Judge Holtzoff required the defendant to divest itself of 
the illegally acquired properties; where the Government failed 
was in its effort to make the agricultural cooperative also dis- 
gorge certain other assets which were obtained and used in the 
business of the acquired dairy after the acquisition."* The sig- 
nificant thing about the decision, insofar as it has radiations 
bearing on du Pont-General Motors, is that the Court, in re- 
jecting the Government’s demand for further relief, pointedly 
observed that “the formulation of decrees is largely left to the 
discretion of the trial court.” 16 

If Judge LaBuy’s ruling is also ultimately sustained, one might 
well confront the Government with its own argument after turn- 
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ing it around: How could Congress conceivably have intended 
divestiture as the only permissible remedy in a Section 7 pro- 
ceeding by the Commission when there was no such intention 
where enforcement is sought in court? 

Ironically enough, the same concept of broad equitable powers 
which led Judge LaBuy to reject divestiture as a necessary remedy 
prompted him to reach out and grant relief against a party who 
had not violated any law. General Motors, of course, was a proper 
party defendant initially in view of the Sherman Act count in 
the case. The District Court, however, had dismissed the com- 
plaint in its entirety, and the Supreme Court merely reinstated 
that part asserting a violation by du Pont of the Clayton Act. 
There was no claim that General Motors had likewise violated 
Section 7, since the statute is plainly directed against buyers and 
not sellers. Accordingly, when the hearings were held on remand, 
General Motors maintained that the court was powerless to grant 
any relief against it because it had done nothing unlawful. Judge 
LaBuy agreed that General Motors had violated no law, but held 
that “the historical powers of a court of equity” were sufficiently 
elastic to issue a decree against the acquired company if necessary 
to insure elimination of the offensive effects of the acquisition.1” 
The fact that the defendant was not a law violator was deemed 
relevant only in determining the nature of the relief granted 
against it. The judge then proceeded to enjoin General Motors 
from having common officers, directors or employees with du 
Pont; continuing any existing preferential trade arrangements 
between the two companies; and entering into any such arrange- 
ments or joint commercial ventures in the future so long as 
du Pont owns General Motors stock. 

Unlike General Motors, the selling defendants who were sad- 
dled with an injunction in the Anheuser-Busch consent judg- 
ment!2° were at no time charged with any violation of law. While 
consent decrees are not precedents, the District Court had pre- 
viously denied the sellers’ motion to dismiss without opinion’? 
(at a time prior to Judge LaBuy’s decision in du Pont-General 
Motors). The complaint questioned the legality of Anheuser- 
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Busch’s purchase of a Miami brewery, and in opposing the sellers’ 
motion, the Government argued that to restore competition in 
the Florida brewing industry, it might be necessary to require 
the sellers to take back their brewery.!*? The consent decree, 
however, contains no such requirement. Anheuser-Busch is or- 
dered to sell the acquired property to any purchaser of its choice 
approved by the court. But, in addition, the selling defendants 
are enjoined from selling their other breweries, located outside 
Florida, without giving the Antitrust Division sixty days’ advance 
notice of the proposed sale. This relief against the sellers mani- 
festly bears no relationship to restoring the status quo ante—the 
basis on which the Government urged their retention in the case. 

Largely on the strength of Judge LaBuy’s reasoning, a District 
Court in Wisconsin has also endorsed the notion that a seller may 
properly be joined in a Section 7 case to insure effective relief.!*8 
Pabst Brewing Company bought the business of Blatz, another 
brewer, from a Schenley subsidiary in exchange for cash, deben- 
tures, stock and a stock purchase warrant. A complaint was filed 
against Schenley and its subsidiary as well as Pabst. On the sellers’ 
motion for summary judgment, the Government conceded that 
they had not violated the statute but argued that they should 
be kept in the case so that Schenley might eventually be required 
to refund the purchase price to Pabst in return for Blatz. ‘““How 
else,” the Government attorney inquired, “‘are you going to 
restore competition?’’1** While not suggesting that such extra- 
ordinary relief would ever be granted, Judge Tehan denied the 
motion, stating that “some” relief might be decreed against the 
selling defendants if the acquisition were held unlawful. An in- 
teresting postscript is that the Government subsequently moved 
to restrain Schenley from disposing of its Pabst stock or purchase 
warrant pending final determination of the merits of the case.?° 
The motion is still pending. 

I need not dwell on the obvious important implications of 
these decisions. Personally, I have the greatest difficulty under- 
standing how a court—even a court of equity—can assert juris- 
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diction against a party who has neither violated nor threatens to 
violate any law and who has breached no legal duty. The statute 
is clear on its face. And for once nobody disputes its clarity. No 
one has suggested that a seller can run afoul of Section 7. Nor is 
there anything in the legislative reports indicating a purpose to 
reach sellers. It is indeed a novel doctrine—certainly not a his- 
torical one—that sanctions the use of judicial process to embroil 
law-abiding parties in legal controversy. To me this trend is 
symptomatic of the extreme stands that are currently being taken 
in antitrust enforcement—stands for which I can find no warrant 
in history, precedent or policy. 


VI 


Three years ago, I had occasion to explore with you the factors 
which a judge should consider in deciding whether to accept a 
plea of nolo contendere in an antitrust case.'*° At that time I took 
issue with the position of some federal judges that such a plea 
should be refused, simply on the ground that it deprives private 
plaintiffs of the benefits of Section 5 of the Clayton Act.!** Since 
then, the courts have continued to exercise their discretion in 
accepting or rejecting such pleas.}8 

In a case that has received much publicity, United States v. 
McDonough Co.,*° Judge Underwood of the Southern District 
of Ohio permitted a plea of nolo but thereupon imposed jail 
sentences, without any advance notice to the defendants that such 
drastic punishment was in contemplation. McDonough was a 
price-fixing case in which five corporations and four corporate 
officers were joined as defendants. The defendants originally 
pleaded not guilty, but then endeavored to withdraw their pleas 
and substitute nolo contendere. Judge Underwood accepted this 
offer, albeit somewhat reluctantly, upon the Government's state- 
ment that it deemed such action appropriate. He then turned to 
the matter of sentence. The only penalties which the Justice 
Department recommended were fines, ranging from $5,000 in 
the case of the individual defendants, to $15,000 and $20,000 in 
the case of the corporations. However, as to the individual de- 
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fendants, the court imposed not only the recommended fines, 
but ninety days’ prison sentences as well. 

One of the defense counsel protested that in advising his client 
to plead nolo, he had examined every antitrust case involving 
such a plea and had found no instance in which a defendant had 
been sentenced to jail. This protest was rejected by the court 
on the ground that a nolo is legally equivalent to a guilty plea, 
except that it does not constitute prima facie evidence in a private 
suit under Section 5 of the Clayton Act. 

The judge was aware that the defendants’ plea had saved the 
Government the expense of trying the case as well as the court’s 
time. However, he said a fine would not sufficiently deter others, 
or, indeed, the very defendants before him, from violating the 
Sherman Law in the future. Since the judgment could not be 
used under Section 5, and since the penalties imposed were less 
than the maximum, defendants had benefited from their pleas. 

No one will dispute that price-fixing is a serious offense, or 
that imprisonment, which the court has the power to impose, is 
a greater deterrent than a fine.“° The difficulty with Judge 
Underwood's reasoning is his failure to take into account that 
prison sentences will not only deter price-fixing, but the settle- 
ment of antitrust litigation as well. The court apparently feels 
that the plea of nolo contendere exists only for the benefit of 
defendants. But, in fact, the plea also benefits the Government, 
and, in consequence, the efficient administration of the antitrust 
laws. 

The idea of the nolo plea is to provide an instrument by which 
criminal cases can be expeditiously settled, without a binding 
admission of the facts. It is a plea which has its roots in the com- 
mon law,'*! has always been utilized in the federal courts," is 
specifically provided for by the criminal rules, *** and has been 
approved by Congress.1** Judge Underwood himself character- 
ized the Justice Department’s acquiscence in McDonough as a 
decision that the public interest would be better served by accept- 
ing the pleas than by rejecting them.**® 
Some of the reasons why the Department thought acceptance 
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was in the public interest can be found in the statistics published 
in its last three Annual Reports, those for the fiscal years 1956, 
1957 and 1958.1°° The statistics for fiscal 1959 are not yet avail- 
able. In these three years the Antitrust Division closed a total of 
70 criminal actions. Forty-six of these actions were terminated 
by a plea of nolo contendere, or, in some instances, by a plea of 
guilty. Of the 24 cases that were not so terminated, the Govern- 
ment won only five. Eight others were nolle prossed; one was dis- 
missed by the District Court; and ten were lost after a full trial. 

This past year itself witnessed two dramatic dismissals of crim- 
inal prosecutions which are not mirrored in these statistics: the 
Tulsa case,'** thrown out by Judge Savage, and the Salk Vaccine 
case,18 by Judge Forman. 

The Justice Department’s own statistics, therefore, make it 
apparent that the nolo plea forms an essential cog in the Anti- 
trust Division’s enforcement machinery. It is equally apparent 
that if many courts follow the lead of Judge Underwood, this cog 
will be removed, and the machinery may very well break down. 

A parallel development seems to be taking place in the sphere 
of consent decrees. There has recently been made public a state- 
ment by the Acting Assistant Attorney General that he is con- 
sidering requiring admission of liability and an adjudication of 
illegality to be inserted in consent decrees, where a State or its 
subdivision has borne the prime brunt of the alleged violation 
and has filed a private action or has indicated its intent to file 
one promptly.'*® He distinguished this type of case from one in 
which a private party might be aggrieved on three grounds: the 
difference in the number of people affected, the probable lack 
of the attorney’s fee incentive, and considerations of comity.’*° 
All this is modest enough and possibly unexceptional, if not car- 
ried any further. If, however, the Government intends to extend 
this policy, it might take into account that the consent decree 
is even more vital to the disposition of civil cases than the nolo 
plea is to criminal cases. 

Again referring to the Department’s own statistics, for the fis- 
cal years 1956, 1957 and 1958, the Antitrust Division closed 99 
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cases, 74 of which were terminated by consent decrees. Of the 25, 
that were not, the Government won only ten. Three others were 
dismissed upon application of the Government, three were dis- 
missed by the District Court, and nine were lost after trial. 

Consolidating civil and criminal cases, the Government con- 
cluded 120 cases out of a total of 169 by pleas of nolo, consent 
decrees or pleas of guilt. And of the remaining 49 not terminated 
by consent, only 15 were won by the Government. 

Turning to the current dockets, the Justice Department had 
103 cases pending in the courts at the end of fiscal 1958.'* In the 
calendar year 1959, it instituted 63 new cases, 14 more than the 
total number it disposed of in the three fiscal years by means 
other than settlement.'*? If the Government attempted to take 
each of these cases to trial, it is evident that the resulting conges- 
tion and calendar delay would seriously endanger the efficient 
functioning of the courts and might result in a total collapse of 
antitrust enforcement. 

In light of these statistics, one may well ask whether rulings 
and policies discouraging the use of traditional methods of set- 
tling litigation on a reasonable, fair and realistic basis really 
advance the cause of antitrust or promote the public interest. 
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refusal to deal, not the illegal vertical price agreement. The private suitor sues, 
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petitors of the lessor or seller, where the effect of such lease, sale, or 
contract for sale or such condition, agreement or understanding may be 
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to substantially lessen competition or tend to create a monopoly in any 
line of commerce.” 

51 Federal Trade Commission v. Sinclair Refining Co., 261 U.S. 463, 473 (1923). 
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authorities cited by [Volkswagen of America] in its memorandum in 
support of the motion. The reason is obvious. They do not refute the 
arguments made in the Government’s memorandum, but are directed 
to questions which are either irrelevant to the questions to be decided 
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Toward the Best Possible Judges 


By RoGer BRYANT HUNTING 


Each year, as Election Day is upon us, we discover that among 
the names on the ballot are those of a number of candidates for 
the office of judge. Most of the candidates names are totally un- 
familiar to the public and, for that matter, to the great bulk of 
the Bar in the City. Indeed, the names of the courts in which 
they seek to serve are a mystery to most of our citizenry, and to 
a surprising number of our lawyers as well. And so, once again, 
attention turns to the men who are and who become our judges, 
and from all sides suggestions are heard that “‘something should 
be done”’ to insure that only lawyers of high calibre shall don 
judicial robes. 

Last year, the mumuring again arose, based upon the candi- 
dacy of Samuel R. Pierce for the office of Judge of The Court of 
General Sessions of New York County—our highest criminal 
court. Judge Pierce, a Republican, already held (and now holds 
again) that office by appointment of Governor Rockefeller to fill 
a vacancy. Francis W. H. Adams, an independent and “reform” 
Democrat, and distinguished former Police Commissioner, an- 
nounced his support of Judge Pierce and was quoted as saying, 

“I have been an independent Democrat all my life. I have 

always felt that politics should have nothing to do with 
judges. It was a shocking thing to me that Judge Pierce 
was not given the Democratic nomination, he is such a 
highly qualified man. I think the whole system of select- 
ing judges is wrong, and something should be done about 
it.” 

The article in the New York Times of October 14, 1959, which 
thus quoted Mr. Adams then went on to demonstrate just how 
political a matter the selection of judges is. It pointed out that 
if Judge Pierce were to be elected, in spite of the lack of the 
Democratic nomination, it might bring about the downfall of 
Carmine DeSapio as County Democratic Leader, a result which 
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had not been accomplished by the “reform” Democrats led by 
Mr. Adams, Mrs. Eleanor Roosevelt, former Senator Lehman 
and Mr. Thomas K. Finletter, in the Democratic primaries held 
earlier that fall. 

The purpose of this article is to make a concrete suggestion of 
that “something” that “should be done,” a suggestion which has 
not yet, I think, been made. 

The statement that the most highly qualified men, who are 
willing to serve, should be made judges is one upon which there 
is very little room for disagreement. It is a goal sought by all. 
It is undoubtedly true that in some places the most highly quali- 
fied men, who are willing to serve, are made judges. But there 
are many who contend with strong conviction that in other 
places, in New York City and State, the men who are made judges 
are not the most highly qualified men who are willing to serve. In 
this State many who hold the second point of view believe that a 
change in method of selection of judges would result in the selec- 
tion of more highly qualified men for the available positions. 
The methods advocated are many, but most, like the “Missouri 
Plan,” involve a change from the elective method now in use 
and the creation of a system of appointive judges—with or with- 
out some method of presenting to the appointing power a limited 
number of names from which each appointment must be made. 
At this point arises the bitter controversy between the advocates 
of change and those who cry out in horror at any departure from 
our “traditional, democratic elective system.” 

It seems to me, however, that the controversy over methods of 
selection has to some extent obscured the goal which all must be 
seeking—again, that the most qualified men who are willing to 
serve be made judges. It seems possible that all will agree that 
if the men who reach the bench are highly qualified, then the 
method by which they are selected is, in fact, of relatively little 
importance. 

SOME PRELIMINARY POINTS 


A number of preliminary points should now be noted: 
First, there is some doubt that one method of selection is 
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actually more likely to produce qualified judges than another. 
In the City of New York, for example, judges are elected by the 
people to the City Court which has standing very comparable to 
the Court of Special Sessions where the judges are appointed by 
the Mayor. There has been no evidence presented nor, indeed, 
any statement made, that either body of judges is superior to the 
other. So too, the appointed magistrates of the City Magistrates’ 
Courts and the elected judges of the Municipal Court are judges 
of comparable courts, and no evidence exists which would indi- 
cate that either bench is superior to the other. Again, the Federal 
District Court for the Southern District of New York may be 
regarded as comparable to the New York Supreme Court in the 
First Department (Manhattan and the Bronx). Experienced law- 
yers may differ on which bench is more distinguished at any given 
time, but all will, I think, agree that in fact there is little differ- 
ence in the qualification of judges on each bench, and probably 
no difference that could be attributed to the method of selection 

The calibre of judges of other States cannot, of course, be 
easily compared with those in New York due not only to differ- 
ence in method of selection, population, judicial business, com- 
pensation, and so on, but also the traditions and customs of vari- 
ous States with regard to judges. It is clear, however, that no 
concrete demonstration has been made that judges appointed 
are better than judges elected, or vice versa. 

Second, it might be said that, regardless of the high qualifica- 
tions of the good judges on the bench, a failure of one method 
or the other is indicated by the occurrence of so-called “judicial 
scandals,” or the exposure of the effect of influence, bribery or 
other corruption in a judge. It is clear, however, that no court is 
immune from an occasional failure of this type, nor is any par- 
ticular method of selection. The indictment and conviction of a 
corrupt judge of an appointive Federal court may be matched 
by similar disclosures in elective State courts. Nor is corruption 
limited to the metropolis. Corruption may be found, as we have 
recently seen in Suffolk County on the lowest judicial level, 
among elective Justices of the Peace, as well as occasionally 
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among elective Surrogates or County Judges. Method of selection 
seems to have little relationship to “judicial scandal” and no 
method can guarantee infallibility, in view of the infinite possi- 
bilities of human susceptibility. 

Third, it may be contended that one method or another might 
either eliminate or reduce the “politics” in judicial selection, 
or at least eliminate the need for one aspiring to be a judge to be 
active politically. This point has been dealt with in a variety of 
ways—all of which may be summed up simply. Man is a political 
being and as long as positions exist to which candidates may 
aspire, some species of bargaining, jockeying and exchange of 
influence and favor will exist, whether within the framework of 
the political parties or otherwise. As is well known, those who 
achieve the appointive benches move through political channels 
almost identical to those who reach the elected benches. It is 
clear, too, that unless lifetime tenure is established, successive 
terms, whether elective or appointive probably involve some 
“politics” but, because of the custom of continuing sitting judges 
in office, this is usually kept to a minimum, although not as noted 
in the case of Judge Pierce. 

The creation of a panel which would present a list of names 
from which an appointment must be made could not avoid the 
problem of politics. Not only would political activity be indulged 
in by those aspiring to judgeship, to make themselves well and 
favorably known to the panel, but the panel itself would prob- 
ably have a political flavor. 

Assume, for example, a panel which would be created to pre- 
sent to the Governor three names for a vacancy in the Supreme 
Court, First District. It seems very likely, in view of the present 
political, religious and racial composition of New York City, that 
any such panel would necessarily be composed of members, how- 
ever selected, who would be “representative” of those elements 
in our population which are, through our present methods of 
“balancing the ticket,” now represented in City and State Gov- 
ernment and on the bench. Thus, one or more Republicans, 
Democrats, Catholics, Jews, Italians, Irishmen, Negroes, Protes- 
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tants, lawyers, laymen, and so on would be demanded for the 
panel. While undoubtedly several of these might be represented 
by one panel member, such as a Protestant Republican or a 
Catholic Irishman, in all likelihood a seven man panel would 
result. Any name agreed upon by all seven of these “representa- 
tive” views would certainly have to be a very uncontroversial 
figure, undoubtedly a compromise candidate who was skillful in 
avoiding controversy while still achieving a position of promi- 
nence which would make him a likely Supreme Court Justice. 
In short, a rather adroit politician. 

The most ludicrous illustration of this attitude occurred last 
year in connection with the failure of the Democratic party to 
nominate Judge Pierce, the Republican incumbent. Congress- 
man Adam Clayton Powell took Mr. DeSapio severely to task 
and issued the statement that the failure of the Democrats to 
nominate a Negro for the post deprived that segment of the com- 
munity of a position that “belonged” to it. He went on to say, 
in substance, that since Negroes made up perhaps 28% of the 
population in New York City, that 28% of the “patronage” 
should be distributed to Negroes. He has since, together with the 
Harlem “United Leadership Team” reiterated this philosophy. 
Aside from the point that the various percentages of Negroes, 
Republicans, Jews, Catholics, Democrats, Italians, Liberals, Prot- 
estants, Capitalists, Laboring men and so on in the population 
who might also similarly demand “their share” of the patronage 
totals somewhat over 100%, the statement reflects the pernicious 
idea that judicial office itself is a species of political patronage, 
a conception which all should, I think, like to eradicate. 

Probably, however, no panel could exist without some politi- 
cal consciousness. This was most sharply revealed a few years ago 
by the nominating panel in Missouri which presented the names 
of three Democrats to the Democratic Governor for one vacancy, 
and within a few weeks presented him with the names of three 
Republicans for another. This insured, for the first time, the 
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appointment by a Governor of a judge not of his own political 
party. The purpose of the panel in this maneuver may have been 
entirely praiseworthy, but it does not instill confidence that 
panels generally are an effective way of preventing political con- 
siderations from entering into the selection of judges. 

Fourth, a last preliminary point which may be made is that 
some lawyers want to be judges, while others, extraordinary as 
it may seem, do not. This is sometimes overlooked by those who 
urge a change from the elective system, stressing that under the 
elective system lawyers who don’t wish to be active in politics 
do not receive consideration as possible candidates. ‘This may, 
to an extent, be so. However, most lawyers who want to be judges 
do engage in an active political life—whether their goal is an 
elective or an appointive bench. Further, it is true that political 
leaders, on occasion, seek as a judicial candidate a prominent 
lawyer, who declines elevation to the bench. Few examples of this 
appear to be known, but they do exist. 

It is true, too, that distinguished judges differ as to whether or 
not political activity is a detriment in the make up of a judge. 
Arthur T. Vanderbilt, the late, great Chief Justice of New Jer- 
sey, held it to be an unqualified evil, to be eliminated. On the 
other hand, David W. Peck, former Presiding Justice of the 
Appellate Division, First Department, maintained that political 
activity was an essential in building a well rounded lawyer who 
would make the best judge. 

It may be that there are lawyers presently practicing in New 
York who have declined appointment to the Federal bench, or 
nomination to the State Supreme Court bench. If so, change in 
method of selection would not alter this situation and thus it is 
probably true that many highly qualified men, because of their 
personal inclinations, will never ascend the bench, regardless of 
method of selection employed. 


A PROPOSAL 


The goal which is sought is to restrict elevation to the bench 
to a group of men who wish to be judges and who have high 
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qualifications. This can be accomplished entirely without rela. 
tion to method of selection by this requirement: No person’s 
name shall be placed on a ballot for, nor shall any person be 
appointed to, judicial office, unless he shall have been found to 
be qualified to be a judge. Evidence of qualification shall be 
a “Certificate of Qualification” issued by a “State Board of Judi- 
cial Qualification,” to which any person who wished to be eligible 
for appointment or election to the bench could submit himself, 
with a request for a finding as to his qualification. 

It should be pointed out immediately that this is not a pro- 
posal to have judges selected by a species of civil service examina- 
tion, nor is it a proposal that persons nominated or appointed 
should thereafter be required to prove to the satisfaction of a 
board that they are qualified to serve. 

This is simply a proposal that there be a second step required 
beyond mere admission to practice as a lawyer before one can be 
regarded as qualified to ascend the bench. This second step 
could be taken by any lawyer who wished to be in a position to 
accept a nomination or an appointment to the bench. He could, 
whenever he believed his experience and standing justified it, 
make application to the State Board of Judicial Qualification for 
a Certificate of Qualification. The Board would submit him to 
such examination and investigation as it deemed necessary to 
determine his qualifications and issue the Certificate if he was 
qualified. 

Of course, the immediate question one asks at this point is— 
what are the standards for judgeship and how does any Board 
determine whether or not an applicant is qualified? While there 
is undoubtedly a large intangible element in judicial qualifica- 
tions, it is clear that three major areas are involved. 


1. Legal ability and standing. 
2. Judicial temperament and stature. 
3. Moral integrity and ethical conduct. 


Clearly too, the work of the State Board of Judicial Qualifica- 
tion would not be to devise meticulous written examinations to 
test the legal ability of an applicant. Certain standards could be 
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set up which might more or less formally take care of that phase 
of the problem, such as a certain number of years at the bar, 
a demonstrable experience in trial and appellate work, or per- 
haps the holding of specific offices such as District Attorney or 
Corporation Counsel. All the other elements—legal standing (as 
contrasted with legal ability), judicial temperament, moral and 
ethical considerations—are not subject to examination in the 
accepted sense. They are matters which may, however, be objec- 
tively determined. Investigation by State Police, personal inter- 
view by the Board, interview and information supplied by legal 
associates or opponents, Bar Association activities, civic and char- 
itable organization activities and political activities would aid 
in this determination. 

It must be stressed, though, that the major concern of those 
who wish a change in our method of selecting judges is not that 
judges selected by the present method lack legal ability or even, 
for the most part judicial temperament, but that they sometimes 
lack the moral integrity which is required of a judge. This view 
is seldom expressed publicly, but is privately held by many. 
Therefore, the real concern of the State Board of Judicial Quali- 
fication would probably be for the moral integrity of the 
applicant—and interview and investigation could be most effec- 
tive in making a determination upon that point. 

In practice, perhaps, an applicant who had reasonable legal 
ability and reasonable judicial temperament and the highest of 
moral integrity should receive a Certificate of Qualification. On 
the other hand, an applicant who had high legal ability and good 
judicial temperament but found to have inferior moral integrity 
would not receive a Certificate. With these standards worked 
out, it might be that a high percentage of applicants would be 
found qualified. But those whose moral standards fell short 
would be excluded, and it is to exclude that group that is the 
goal of all who seek to elevate judicial calibre. It would seem 
safe to leave to the electorate or the appointing power the prob- 
lem of choosing from the group who receive Certificates the best 
qualified legally and temperamentally to go upon the bench. 

These ideas are not exhaustive, but without doubt, with time 
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and an adequate staff the Board could devise and execute meth- 
ods of determining standing and qualifications of applicants for 
Certificates of Qualification. Once issued a Certificate, an attor- 
ney would be eligible for election or appointment as a judge, 
in the event, of course, that any party wished to nominate him, 
or any appointing authority desired to appoint him. 


SOME PROS AND CONS 


The establishment of a system of certification such as this, 
which would limit positions on the bench to men of a proven 
higher qualification than mere admission to the Bar is not revolu- 
tionary, even though it does not at present exist in any State. 
Somewhat analogus situations do, however, exist in some places. 
For example, in New Jersey, until recently, two grades of lawyer 
existed. On admission to the Bar one became an attorney. There- 
after, on completion of one full school year of training of two 
hours a week for 30 consecutive weeks in an approved school, on 
subjects including appellate procedure, legal research, evaluation 
of authorities, preparation of briefs, and oral advocacy, an attor- 
ney, after examination, received a Certificate as Counsellor. Only 
those who possessed such a Certificate could practice in the Appel- 
late Courts. While standing as a Counsellor was not required of 
candidates for judicial office, it was obviously a handy guide to 
the appointing power in assessing the qualifications of a possible 
judge. 

So, too, in England, the Bar has classifications of Solicitor and 
Barrister. Barristers, who are the trial advocates, are further 
classified, and those who are especially highly qualified are, on 
recommendation by the Attorney General, designated as Queen’s 
Counsel. Appointments to the bench are made only from among 
Queen’s Counsel. Thus, the method of selection of judges in 
England may, in fact, have but little to do with the calibre of the 
bench there, since it draws upon a limited pool of possible 
appointees, all of whom are highly qualified. 

It might be argued by some that the requirement of a Certifi- 
cate of Qualification before a man could be nominated or elected 
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to the bench is a restriction upon the freedom of choice of the 
electorate. ‘Chis, however, is not a valid point since the electorate, 
now, is free to choose as judges only those who have met certain 
qualifications, including membership in the Bar of the State, 
age under 70, residence in the area or district concerned, or, as 
to some courts, a specified number of years at the Bar. The pres- 
ent proposal would simply add a further limitation—that one who 
aspires to judicial office have demonstrated to the satisfaction of 
an impartial board that he is qualified for judicial office. 

It could be said that the proposed State Board of Judicial 
Qualification might be corrupt, that its certificates might be 
granted through political or personal favoritism or that it might 
yield to great pressures put upon its members to grant certifi- 
cates to persons regardless of their real qualifications. ‘This seems 
unlikely. For example, although it only gives written examina- 
tions, the present State Board of Law Examiners conceivably 
might be placed under such pressures, but it has not sacrificed 
its integrity in the conduct of examinations. No one is now 
admitted to the Bar through the exercise of political or other 
influence. So too, the local Character Committees in each Depart- 
ment are conscientious in the screening of candidates for the Bar 
on the basis of their character. There seems to be no reason to 
believe that a State Board of Judicial Qualification, with high 
official standing and prestige, important functions, and men of 
integrity serving upon it, would fail to live up to the highest 
standards. 

In addition, since the function of the Board would, in passing 
upon the qualifications of individuals who present themselves 
to it, be a general one, rather than a specific function of passing 
upon persons who have already been nominated or appointed 
as judges, there will be less reason for pressures to be brought to 
bear on behalf of individual applicants. The Board would func- 
tion on a year-round basis, with its work constantly in progress 
and applicants who failed to obtain a Certificate of Qualification 
could be given further opportunities from time to time, as are 
applicants for admission to the Bar at present. 
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It could be argued that the salary necessary to attract the right 
type of man to serve upon the Board, and the cost of the staff 
required, would be unduly expensive. It may be that such a 
Board would cost a good deal, but if real concern is felt about 
raising the calibre of judges, cost should not be a controlling 
consideration in assessing suggestions which might bring that 
about. 

THE MAKE-UP OF THE BOARD 


A number of ways of making up the Board of Judicial Quali- 
fication are possible. Its members could be elected, appointed 
or otherwise chosen by any of a number of officers or bodies, 
including the Judicial Conference, the Court of Appeals, the 
Governor, the Bar itself, and so on. I think that the simplest way, 
and, perhaps, the best way, would be to have the Board consist 
of seven members appointed by the Governor on nomination of 
the Judicial Conference and with the advice and consent of the 
Senate. It might be wise to provide also that no more than four 
of the members of the Board could be of the same political party 
and that at least one must be from each Judicial Department of 
the State. 

A Board made up of such distinguished men as Harrison 
Tweed, Whitney North Seymour, Francis W. H. Adams, Morris 
Ernst, Robert Dowling, Lewis Ryan, Winthrop Aldrich, Joseph 
Proskauer, John Hughes and the like would command the con- 
fidence of all. 

CONCLUSION 


This, in summary, is my proposal for making sure that only 
the most highly qualified men who are willing to serve be made 
judges—regardless of whether the method of selection be elective 
or appointive. 

1. That there be established a State Board of Judicial 
Qualification. 

2. That the Board have the duty to determine the qualifica- 
tions and grant or refuse a Certificate of Qualification to any 
lawyer who applies for such a Certificate. 
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3. That provision be made in the law that no person may be 
appointed a judge of any court, nor may the name of any person 
be placed upon any ballot for election as a judge of any court, 
unless he shall have a Certificate of Qualification issued by the 
State Board of Judicial Qualification. 

The adoption of this proposal would focus our attention, at 
last, not on methods, but on results, and, by making sure that 
the pool from which judges came was of high calibre, we would 
be assured that those named, by whatever method, would be 
worthy of the post. And if, on Election Day, we found the names 
listed for judicial office were unknown to us, we could vote with 
confidence that the moral integrity and qualification of these 
candidates had been approved by a Board whose members we 
would know, and of whose dedication and standing we would 
have no doubts. 











“Don’t Tell Me How It Ends’’—A Review* 


By Lewis M. Isaacs, JR. 


Here is a book on leases that puts an end to the need for any other book 
on the subject, except for collectors. The author denies that it is a book. 
He calls it a monograph. The difference is as significant as the difference 
between a contract and an agreement. 

The author also denies that it is a treatise. He may be right (as he so often 
is) but it looks like a treatise. It has footnotes and citations, appendices and 
schedules and forms and an index. It has a preface that explains its objects 
and it covers just about every subject a landlord or tenant, or a lawyer for 
either might be concerned with. To this reader, that is a treatise even if it 
lacks extended arguments or explanations. Perhaps that makes it a short 
treatise. 

A treatise cannot be reviewed. It can be criticized or it can be praised. But 
a review has been ordered by the Editor of THE RECORD, so —~————— 


* * a 


The monograph-book opens, as Alice advised the Rabbit all good books 
should, with a Chapter I. The style, if style it be, is that of a conveyancer— 
precise but not pretty, functional but not funny. Yet it has humor. If it does 
not provide all the answers to all the problems of landlords and tenants 
it does at least ask and answer a dozen questions and point out many prob- 
lems that might not occur to the ordinary garden variety of lawyer, which 
constitutes the bulk of our Association’s membership. 

How many readers of THE RECORD would consider, for example, the 
drinking habits of a landlord or tenant before preparing a lease? Yet Mr. 
Friedman, opening his brochure, advises that “The first thing that should 
appear in a lease .. . is the correct names and addresses of the landlord, 
their capacity and ... the nature of their entities.” (My landlord’s capacity 
is three quarts). Nor does the wise author limit himself to drinking habits. 
He warns that “If a landlord is a married man” and his wife is alive, it may 
be necessary to “bind her dower.” Fair warning, to be sure, though he fails 
to provide even by footnote an inkling as to where a dower-binder may be 
bought. 

There are other fascinations in this 186 page book, not the least of which 
is that the conclusion appears on page 138 followed by a poem. 

There are intriguing appendices too, one of which is a schedule of rates 
or percentages paid by different types of stores in various communities. The 
schedule provides the useful information that there are, or seem to be, no 


Editor’s Note: Mr. Isaacs is a Vice-President of the Association and a former Chair- 
man of its Committee on Real Property Law. 

* Milton R. Friedman, “Preparation of Leases” (New York Practising Law Insti- 
tute; 1960). 
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beauty shops in San Francisco, no fur stores in Phoenix, Arizona, no place 
to buy women’s shoes in Jacksonville, Florida, no taverns in Baton Rouge, 
Louisiana; but women’s furnishings are available in volume in every town 
and community of the United States. Why this information is relevant in 
the preparation of leases may not be crystal clear, but it surely has signifi- 
cance beyond its announced object of fixing the proper percentages to be 
applied to those whose rent is not a part of fixed overhead. 

To residents of this rent-controlled City, the happiest (or perhaps the 
most provocative) note is to be found in the author’s example of the com- 
pletely filled out form of “Work Sheet” for attachment to a lease. The form 
is typical in limiting the landlord’s liability. It is only untypical in describ- 
ing the landlord’s obligation. Under the words “COMPLETE REDECORATION” 
appear the following: 


“Wash down walls (do not paint) 
Touch up window sills only 
Install radiator cover” 


One may ask what decoration in such circumstances would be less than 
complete? The author does not say. We suggest the answer can be supplied 


by the Rent Commissar. 
* * * 


We have said the book cannot be reviewed. The point, we hope, is proven 
(although we recognize that what is one man’s mete is another man’s bound). 
It is enough, for us, to say that the book is written by a (nay THE!!) author- 
ity on Real Estate Law; that it provides precedents and examples for each of 
its pronouncements; and that it is readable, portable and valuable to any- 
one contemplating an agreement or concerned with a disagreement between 
a landlord and a tenant. 





Committee Reports 


COMMITTEE ON INTERNATIONAL LAW 


CERTAIN ARTICLES OF DRAFT CONVENTION ON THE INTERNATIONAL 
RESPONSIBILITY OF STATES FOR INJURIES TO ALIENS 


At the suggestion of the Director of the Codification Division of the Office 
of Legal Affairs of the United Nations Secretariat, Professors Louis B. Sohn 
and R. R. Baxter of the Harvard Law School, have prepared a draft “Con- 
vention on the International Responsibility of States for Injuries to Aliens.” 
It is contemplated that, on its completion in final form, the draft Conven- 
tion will be presented by the United Nations Secretariat to the United 
Nations International Law Commission for its consideration. 

This report of the Committee on International Law has been prepared 
both to draw the attention of the membership of the Association, and par- 
ticularly those who are not active in the field of international law, to the 
draft Convention which has not yet received the general professional atten- 
tion which the importance of the subject and general excellence of the draft 
merit, and to summarize serious reservations which the Committee has with 
respect to certain proposals of the present draft which the Committee con- 
siders will be inimical to private international investment. 

The Articles of this draft Convention of most generai interest to prac- 
ticing lawyers are those relating to a State’s international responsibility for 
a “taking and deprivation of use or enjoyment of property” (Article 10) and 
for “annulment and nonperformance of contracts and concessions” (Article 
12), and those governing the damages or other relief to be awarded (Articles 
32 and 34). The draft Convention regards the international wrongs described 
in Articles 10 and 12 as separate and independent from any denial of justice 
that may occur when the injured alien seeks redress under the local law. 
The exhaustion of local remedies is ordinarily a procedural or jurisdictional 
condition to an assertion of such international wrongs. 

The most recent drafts of these articles, which were discussed at the annual 
meeting of the American Society of International Law in Washington on 
April 28, 1960, are as follows: 


ARTICLE 10 
(Taking and Deprivation of Use or Enjoyment of Property) 


1. The taking, under the authority of the State, of any property of an 
alien, or of the use thereof is wrongful: 

(a) if it is not for a public purpose clearly recognized as such by a law of 
general application in effect at the time of the taking, or 

(b) if it is in violation of a treaty. 
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2. The taking, under the authority of the State, of any property of an 
alien, or of the use thereof for a public purpose clearly recognized as such 
by a law of general application in effect at the time of the taking is wrongful 
if it is not accompanied by prompt payment of compensation in accordance 
with the higher of the following standards: 

(a) compensation which is no less favorable than that granted to nationals 


7” of such State; or 
(b) just compensation in terms of the fair market value of the property 
unaffected by this or other takings or, if no market value exists, in terms of 
ce the fair value of such property. If a treaty requires a special standard of 
an compensation, the compensation shall be paid in accordance with the treaty. 
n- 3. (a) A “taking of property” includes not only an outright taking of 
5." property but also any such unreasonable interference with the use, enjoy- 
- ment, or disposal of property as to justify an inference that the owner 
ed thereof will not be able to use, enjoy, or dispose of the property within a 
reasonable period of time after the inception of such interference. 
ed (b) A “taking of the use of property” includes not only an outright taking 
- of use but also any unreasonable interference with the use or enjoyment of 
re property for a limited period of time. 
” 4. If property is taken by a State in furtherance of a general program of 
ft economic and social reform, the just compensation required by this Article 
th may be paid over a reasonable peroid of years, provided that: 


(a) the method and modalities of payment to aliens are no less favorable 
than those applicable to nationals; 
ol (b) a reasonable part of the compensation due is paid promptly; 

(c) bonds bearing a reasonable rate of interest are given to the alien and 
the interest is paid promptly; and 

(d) the taking is not in violation of an express undertaking by the State 
in reliance on which the property was acquired or imported by the alien. 

5. An uncompensated taking of property of an alien or a deprivation of 
the use or enjoyment of property of an alien which results from the execu- 
tion of the tax laws, from a general change in the value of currency, or from 
the action of the competent authorities of the State in the maintenance of 
public order, health, or morality, or is otherwise incidental to the normal 
operation of the laws of the State shall not be considered wrongfui, provided: 

(a) it is not a clear and discriminatory voliation of the law of the State 
concerned; 

(b) it is not the result of a violation of any provision of Articles 6 to 8 
of this Convention*; 

(c) it is not an unreasonable departure from the principles of justice 
generally recognized by municipal legal systems; and 

(d) it is not an abuse of the powers specified in this paragraph for the 
purpose of depriving an alien of his property. 





* Articles 6 through 8 protect the alien against a denial of justice by the State’s 
judicial tribunals or administrative authorities. 
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6. The compensation and interest required by this Article shall be paid 
in the manner specified in Article 39.+ 

7. The term “property” as used in this Convention comprises all movable 
and immovable property, whether tangible or intangible, including indus- 
trial, literary, and artistic property, as well as rights and interests in any 
property. 

8. The responsibility of a State for the annulment or nonperformance of 
a contract or concession is determined by Article 12. 


ARTICLE 12 
(Annulment and Nonperformance of Contracts and Concessions) 


1. The annulment by a State of a contract or concession to which the 
central government of a State and an alien are parties or nonperformance 
by the State of the terms of such a contract or concession is wrongful: 

(a) if the annulment or nonperformance is inconsistent with the law of 
the State as it existed at the time of the making of the contract or concession 
and is effected with the purpose of securing to the State or to other persons 
for its or their economic advantage benefits owed to the alien under the terms 
of the contract or concession; 

(b) if the annulment or nonperformance constitutes a clear and discrimi- 
natory departure from the law of the State concerned: 

(c) if the annulment or nonperformance constitutes an unreasonable de- 
parture from the principles of law which are generally recognized by 
municipal legal systems as applicable to governmental contracts or conces- 
sions; or 

(d) if the annulment or nonperformance otherwise involves a breach by 
the State of an obligation under a treaty. 

2. If the annuiment or nonperformance by the State of a contract or 
concession to which the central government of a State and an alien are 
parties also involves the taking of property, the provisions of Article 10 
shall apply to such taking. 

3. The exaction from an alien of a benefit not within the terms of a con- 
tract or concession to which the central government of a State and the alien 
are parties or of a waiver of any term of such a contract or concession is 
wrongful if such benefit or waiver was secured through the use of any clear 
threat by the central government of the State to repudiate, cancel, or modify 
without legal justification, any right of the alien under such contract or 
concession. 

4. The annulment or modification by a State, to the detriment of an 
alien, of any contract or concession to which the alien and a person or body 
other than the central government of a State are parties is wrongful: 


+ Article 39 provides in general that damages shall be computed in the currency 
of the State of which the injured alien was a national at the time of the injury and 
shall be payable either in that currency or in another currency readily convertible 
into such currency at the rate of exchange prevailing at the date of the award or 
payment, whichever is more favorable to the claimant. 
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(a) if it constitutes a clear and discriminatory departure from the law of 
the State concerned; 

(b) if it constitutes an unreasonable departure from the principles of law 
which are generally recognized by municipal legal systems as applicable to 
such contracts or concessions; or 

(c) if it involves a breach by the State of an obligation under a treaty. 


ARTICLE 32 

(Damages for Taking and Deprivation of Use or Enjoyment of Property) 

1. In case of a taking of property under paragraph 1 of Article 10, the 
property shall be restored to the owner and damages shall be paid for the 
use thereof. 

2. Damages for the taking of property or of the use thereof under para- 
graph 2 of Article 10 shall be equal to the difference between the amount, 
if any, actually paid for such property or for the use thereof and the com- 
pensation required by that paragraph. 


ARTICLE 34 
Damages for Annulment or Nonperformance of a Contract or Concession 
5 


1. Damages for the annulment or nonperformance of a contract or con- 
cession under paragraphs 1 or 4 of Article 12 shall include compensation for 
losses caused and gains denied as the result of such wrongful act or omission 
or compensation which will restore the claimant to the same position in 
which the injured alien was immediately preceding such act or omission. 

2. Damages for the exaction of a benefit not within the terms of a contract 
or concession or for the waiver of a term thereof under paragraph g of 
Article 12 shall include compensation for the benefit wrongfully exacted. 





In their explanatory notes to the preliminary draft Professors Sohn and 
Baxter stated that “No attempt has been made in the drafting of this Con- 
vention to maintain a rigid distinction between the codification of the inter- 
national law of State responsibility for injuries to aliens and the progressive 
development of that law.” They have further indicated that “Where na- 
tional views are at opposite poles, it has been thought wise to attempt com- 
promises, even to the extent of laying down new law.” 

It is the view of this Committee that in attempting to compromise in 
respect of certain principles which the United States Government and the 
preponderance of international lawyers in this country have deemed funda- 
mental to the protection of private investment abroad, the proposed Articles, 
far from improving the position of private investors from what it is in the 
present unsettled status of the law in this area, represent a step backward. 
The maintenance or (depending on one’s view of the existing law) establish- 
ment of these principles which sustain private international investment is 
in this Committee’s view vastly more important than achieving more wide- 
spread support among other countries for the proposed Convention. The 
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following changes proposed in the draft Articles by the Committee are in 
its opinion not only in the interest of the United States and other capital 
exporting countries, but of the underdeveloped countries seeking to encour- 
age private investment within their borders. The proposed changes would 
also, in the Committee’s opinion, be advantageous to the West in its eco- 
nomic competition with the Soviet Union, which benefits from any disparity 
in the legal protection given to foreign governmental as opposed to private 
investment. 

The Committee’s comments on certain sections of the Articles are as 
follows: 

Article 10, Section 1(b). A taking should also be wrongful if it violates an 
express undertaking of the State. If the State agrees with a private investor 
as a condition of his investment that his property will not be taken, he, just 
as much as a government investor with whom (or as much as a private inves- 
tor with whose Government) the State concludes a treaty,* should be entitled 
to restitution under Article 32, and not just damages. 

Article 10, Section 2(b). It should be made clear that compensation will 
be in terms of the “fair value” if no “fair market value” exists and not merely 
where there is no “market value.” 

Article 10, Section 4. This Section permits the deferral of payment of full 
compensation and payment of part of the compensation in bonds of the 
taking government, if the taking is in furtherance of a “general program 
of economic and social reform.” This represents the most striking departure 
in Article 10 from what the United States Government, and the preponder- 
ance of international lawyers in this country have regarded as established 
international law. 

The classic statement of the classic principle that compensation must not 
only be adequate and effective but also prompt is that of Secretary of State 
Cordell Hull with reference to the Mexican Government’s expropriation 
of agrarian properties of United States nationals pursuant to just such a 
“general program of economic and social reform”: 


“The whole structure of friendly intercourse, of international trade 
and commerce, and many other vital and mutually desirable relations 
between nations indispensable to their progress rest upon the single 
and hitherto solid foundation of respect on the part of governments 
and of peoples for each other’s rights under international justice. 
The right of prompt and just compensation for expropriated prop- 
erty is part of this structure.” 


oe x ~ 


“The Government of the United States merely adverts to a self-evident 
fact when it notes that the applicable precedents and recognized 
authorities on international law support its declaration that, under 


* Agreements between States may be treaties in the international sense whether 
or not they are treaties in the United States constitutional sense. 
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every rule of law and equity, no government is entitled to expro- 
priate private property, for whatever purpose, without provision for 
prompt, adequate, and effective payment therefor.” III Hackworth. 
Digest of International Law, 657-659. 


Over the years, the Department of State and the great majority of this 
country’s international lawyers have remained constant in their adherence 
to these fundamental principles. In August 1953 the Department of State 
made the following statement to the Government of Guatemala in respect 
of that Government’s expropriation of land belonging to an American 
company: 


“Just compensation may be defined as that compensation which, as 
indicated in the previous Aide-Memoire of the United States on the 
present subject, is ‘prompt,’ is ‘adequate,’ and is ‘effective’—other- 
wise the payment is not ‘just.’ 


“Payment in bonds maturing in 25 years, with interest at 3 per 
centum per annum, and of uncertain market value is scarcely to be 
regarded as either prompt or effective payment. Many of the holders 
will realize little on the bonds in the course of their lives.” 29 Depart- 
ment of State Bulletin 359 (1953). 


Just last year, the then Legal Adviser of the Department of State urged 
American international lawyers “to strengthen the force and influence of the 
classic rule of just compensation” and “to counteract attacks upon this fun- 
damental principle by those who would compromise it.” In his view “partial 
compensation is a compromise with principle.” He then went on to cite 
compensation in “long-term bonds,” as an example, of an indirect attack 
on the principle of just compensation. 40 Department of State Bulletin 791 
(1959). 

Article 12. Probably no aspect of the law of States’ international respon- 
sibility for injuries to aliens presents more difficulties, not only of principle 
but also of definition, than that relating to State contracts with aliens, and 
there is admittedly much difference of opinion among both governments 
and scholars as to the present status of the law in this area. This Committee 
is most appreciative of the problems which Professors Sohn and Baxter 
faced, and the draft Convention soundly declines to treat such contracts as 
being governed exclusively by the State’s own law. Nevertheless, we find 
ourselves in serious disagreement with its approach, believing that it does 
not adequately hold States to their undertakings, particularly where a con- 
tract evidences the intention of the parties that it be subject to termination 
only in accordance with specified legal principles or arbitration procedures. 

Section 1, which is the heart of Article 12, in practical effect legalizes the 
annulment or termination of contracts with foreign citizens (as contrasted 
with agreements with foreign governments or nationals of foreign govern- 
ments having treaty protection) unless the alien meets the burden of proof 
of establishing one of four conditions: 

Condition (a) requires, in the first place, a showing that the annulment 
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or nonperformance is “inconsistent” with the law of the State as it existed 
at the time of making the contract. While presumably intended to protect 
the alien against subsequent changes in the law on which he relied in enter. 
ing into the contract, it will, as a practical matter, be very difficult to estab. 
lish “inconsistency” unless at the time of contracting there was a clear 
provision in the State’s constitution or other governing law, prohibiting its 
legislature or executive branch from annulling or requiring the State to 
perform its contracts. Moreover, even when this hurdle has been overcome, 
the alien must somehow show that the State’s motive was “securing to the 
State or to other persons for its or their economic advantage benefits owed 
to the alien under the terms of the contract or concession.” 

Condition (b) requires both a “clear departure” from the existing law at 
the time of annulment or nonperformance and “discrimination.” It is the 
law as it exists at the time of contracting that is of paramount importance to 
the alien, since there is no assurance that annulment or nonperformance 
may not be expressly authorized or even prescribed as a result of superven- 
ing legislative changes. However, by coupling the requirement of “clear 
departure” from existing law with “discrimination,” the alien’s protection 
against discrimination is destroyed provided only that the discrimination 
is authorized by, or at least does not constitute a “clear departure” from, the 
then existing law. 

Condition (c) would require the injured alien to show what are the “prin- 
ciples of law which are generally recognized by municipal legal systems as ap- 
plicable to government contracts or concessions” and that the departure from 
them had been “unreasonable.” Of course, on a world-wide basis the vast 
majority of government contracts are with nationals of the contracting 
State, ranging from simple employment contracts to complex defense con- 
tracts, and the principles applicable to such contracts may or may not have 
any relevance to the principles that should govern investment or other typi- 
cal contracts with aliens. Termination at any time at the option of the 
government, and renegotiation procedures, for example, are very usual 
provisions in defense contracts. The draft Article makes no attempt to 
differentiate the different standards that may or should be applicable to 
different categories of contracts. Finally, condition (d) will be of assistance 
to the injured private investor only in the small number of cases where his 
contract rights are guaranteed by a treaty between his State and the con- 
tracting State. 

If the present structure of Section 1 is retained, the Committee would 
suggest that as a minimum the following changes be made: Condition (a) 
should be amended either to delete entirely the necessity for establishing 
the purpose of the annulment or nonperformance or to replace that portion 
of the condition with an exception in the case of partial nonperformance 
arising from nondiscriminatory legislation of general application only inci- 
dentally affecting the contract or concession in relation to areas in which 
the State has not expressly agreed to maintain conditions unchanged; con- 
dition (b) should be amended to provide, as a prior draft of the Convention 
provided, that the annulment or nonperformance is unlawful, if it results 
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from “discrimination against or ill will toward a particular alien, any cate- 
gory of aliens, or aliens in general”; condition (c) should be amended to 
provide that the applicable principles are those which are generally recog- 
nized by municipal legal systems as applicable to government contracts or 
concessions of the same general nature or category; condition (d) should be 
amended to include an annulment or nonperformance which involves a 
breach by the State of an obligation under the legal principle or principles, 
legal system or systems, or arbitration procedure or procedures, stated to be 
applicable by the terms of the contract or implicit in its nature. Thus, if 
the sovereign government agrees with the alien that the principle of pacta 
sunt servanda (agreements are to be kept) as it is understood in international 
law should be applicable to the contract, there could be no annulment or 
nonperformance other than such as would be justified in the case of obliga- 
tions under treaties. Or, if, to take another example, it were provided that 
the parties could not terminate the contracts except pursuant to a stipu- 
lated arbitration procedure, the contracting State would be internationally 
obligated to terminate only in accordance with the arbitrators’ decision. 
Finally, there should be added a final condition (e) declaring the wrongful- 
ness of arbitrary annulment or nonperformance through exercise of sover- 
eign power rather than through asserted rights under the contract. 

Far better, however, than this attempt to shore up what the Committee 
considers a basically unsound structure would be to reverse the burden of 
proof which the proposed Article puts on the alien, and declare, as the basic 
proposition, that the fundamental principle of pacta sunt servanda is appli- 
cable to contracts between a State and an alien substantially as it is applicable 
to a contract between State and State. This basic principle may be made 
subject to such qualifications as may reasonably be necessary in respect of 
particular contracts, such as employment or other routine government con- 
tracts which are only coincidentally contracts with aliens and also (provid- 
ing that their application to particular sets of facts is subject to review in 
an international or agreed tribunal) to principles such as fraud in the mak- 
ing, frustration and impossibility of performance, and, if not excluded ex- 
pressly or by the nature of the contract, rebus sic stantibus. 

Pacta sunt servanda is one of those basic principles which this Committee 
believes that American lawyers should uphold in its general application not 
only to treaties between States but also to contracts between aliens and 
States. That in so urging we are not as out of step with our colleagues in 
other countries as might be supposed from Article 12, as presently drafted, 
is made clear by the following resolution adopted by the International Law 
Association in the fall of 1958: 


“The 48th Conference of the International Law Association held at 
New York, 1958, having discussed at two sessions the First Report on 
Nationalization prepared by the Rapporteur of the Nationalization 
Committee, Dr. Ignaz Seidl-Hovenveldern, which comprises a collec- 
tion of the views of members and the views of the Rapporteur . . .” 


“... declares that the principles of international law establishing the 
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sanctity of a State’s undertakings and respect for the acquired rights 
of aliens require... 


“ 


. .. that the parties to a contract between a State and an alien are 
bound to perform their undertakings in good faith. Failure of per- 
formance by either party will subject the party in default to appro- 
priate remedies.” 


Respectfully submitted, 


JOHN R. STEVENSON, Chairman PHILIP C. JESSUP* 
TERENCE H. BENBOW ROBERT M. PENNOYER 
MITCHELL BROCK BURTON RAFFEL+ 
NICHOLAS J. CAMPBELL, JR. WILLIS L. M. REESE 
FRANK P. DAVIDSON PAUL SMITH, JR. 
NICHOLAS R. DOMAN FRANCIS YOSHITO SOGI 
H. BARTOW FARR, JR. ISAAC N. P. STOKES* 


THEODORE H. THIESING 
July, 1960 


* Messrs. Jessup and Stokes, as members of the Advisory Committee consulted 
by the draftsmen of the Convention, prefer to abstain from published comment on 
the points covered in the above Report while the Convention is still in preliminary 
draft form. They join the Committee in urging careful consideration of these 
points by members of the Bar. 

+ Burton Raffel has requested that his dissent from the foregoing Report be 
noted. It is his belief that in the field of law to which the draft Convention relates 
there are not in fact any established, fundamental principles and he is not sure 
whether there can or should be any. Moreover, he is of the view that a sovereign 
cannot be bound (except with respect to another sovereign) as a private person 
can be. He is, therefore, of the view that it may well be to the interest of both 
investor and invested-in nations to preserve as much flexibility as possible and to 
seek concrete application of justice in concrete situations rather than to attempt 
to prescribe rules of international responsibility of general applicability. 


COMMITTEE ON PROFESSIONAL ETHICS 


OPINION NO. 846 


Question: An attorney wishes to know whether he may act as a money lender 
mortgagee, charging at the rate of 6% per annum, and in addition perform 
for a fee certain incidental legal services such as obtaining the assignment 
from the present mortgagee, drawing the extension agreement, etc. He also 
asks what a reasonable fee would be for such services so that he would not 
be in violation of the usury laws. 


Opinion: This inquiry involves two questions, (1) whether it is profession- 
ally proper for you to represent a client in a transaction pursuant to which 
you personally loan the client money to be secured by a mortgage and 
(2) whether there would be any violation of the usury laws if you loaned 
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the client money at 6% interest and also required him to pay a reasonable 
legal fee for obtaining an assignment from the present mortgagee and other 
matters incidental to the transaction. 

The second question as we see it poses a legal question and not a question 
under the Canons of Ethics. This Committee does not pass on questions of 
law, hence we do not purport to pass on the question whether you could 
properly require the borrower to pay to you the equivalent of a reasonable 
fee where you have acted as your own counsel. 

The first question, however, we do think poses a question under the 
Canons of Ethics. You would obviously be in the position of representing 
conflicting interests, namely, your own interests as the lender and the inter- 
ests of the client as the borrower and mortgagor. While Canon 6 does not 
contain a flat prohibition against representation of conflicting interests 
(ie., it is permitted “by express consent of all concerned given after a full 
disclosure of the facts”), we think it a salutary rule and one implicit in the 
spirit of the Canons that a lawyer should never undertake to represent or 
advise a party with respect to transactions between that party and the lawyer 
himself. We think this is so even though it may be proper to represent con- 
flicting interests where neither of those interests is personal to the lawyer. 
A lawyer is presumed to have a peculiar advantage by reason of his profes- 
sional training and should never place himself in a position where there 
would be the slightest temptation to use it to his own personal advantage, 
or for that matter, where there could be the slightest suspicion that he might 
do so. 


June 6, 1960 
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